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)N฀%GYPT�฀MOST฀CRIMINAL฀CASES฀ARE฀INVESTIGATED฀ON฀THE฀BASIS฀OF฀FORENSIC฀MED

ICINE฀ REPORTS�฀4O฀ A฀ LESSER฀ EXTENT�฀ PERSONAL฀ STATUS฀ AND฀ CIVIL฀ CASES฀ ARE฀ ALSO฀
REFERRED฀ TO฀ FORENSIC฀ DOCTORS�฀ )N฀ THIS฀ TYPE฀ OF฀ DOCUMENTS�฀ DOCTORS฀ PROVIDE฀

THE฀ JUDGE฀ WHO฀ MANDATED฀ THEM฀ WITH฀ BODILY฀ AND฀ PATHOLOGICAL฀ DESCRIPTIONS�฀
#LASSICALLY�฀FORENSIC฀MEDICINE฀INVESTIGATED฀VARIOUS฀ISSUES฀RANGING฀FROM฀CAUSES฀
OF฀DEATH฀TO฀PSYCHOLOGICAL฀PATHOLOGIES฀AND฀USED฀DIFFERENT฀TECHNIQUES�฀AMONG฀
WHICH฀ lNGERPRINTING IS THE MOST FAMOUS� 7ITH THE PROGRESS OF BIOLOGY AND
GENETICS�฀NEW฀TECHNIQUES฀LIKE฀$.!฀PROlLING OF SAMPLES FOUND ON THE CRIME
SCENE฀WERE฀INTRODUCED�฀!LTHOUGH฀ENDOWED฀WITH฀DISCRETIONARY฀POWERS�฀JUDGES฀
TEND฀ TO฀GROUND฀ THEIR฀ RULINGS฀ON฀SUCH฀ REPORTS�฀4ECHNICALLY�฀ THESE฀DESCRIPTIONS฀
ARE฀ SUPPOSED฀ TO฀ BE฀ DISENGAGED฀ INSTRUMENTS฀ IN฀ THE฀ HANDS฀ OF฀ NEUTRAL฀ JUDGES�฀
0RACTICALLY�฀ FORENSIC฀ REPORTS฀ ARE฀ HIGHLY฀ IMPLICATIVE฀ AND฀ CONSEQUENTIAL�฀ BOTH฀
MORALLY฀AND฀LEGALLY�

)N฀THIS฀PAPER�฀)฀PROCEED฀IN฀lVE STAGES� &IRST� ) BRIEmY DISCUSS WHAT CAN BE
CONSIDERED฀AS฀THE฀hMISSING
WHATv฀OF฀BOTH฀LEGAL฀AND฀ANTHROPOLOGICAL฀STUDIES�฀
WHICH฀ LEADS฀ TO฀BETTER฀ TAKE฀ INTO฀CONSIDERATION฀ THE฀CONSTRAINTS฀AND฀ RESOURCES฀
OF฀ PRACTICAL฀ LEGAL฀ WORK�฀ 3ECOND�฀ )฀ REVIEW฀ THE฀ NOTIONS฀ OF฀ LEGAL฀ PERSONALITY�฀
CAPACITY฀AND฀RESPONSIBILITY฀IN฀%GYPTIAN฀CRIMINAL฀LAW�฀INCLUDING฀THE฀LAW฀CON

CERNING฀MEDICAL฀PRACTICE�฀SHOWING฀THAT฀THESE฀TEXTUAL฀REFERENCES฀CONSTITUTE฀THE฀
RESOURCES฀ AND฀ THE฀ CONSTRAINTS฀WITH฀WHICH฀PARTICIPANTS฀ IN฀ LEGAL฀ PROCEEDINGS฀
MUST฀DEAL�฀4HIRD�฀)฀SHOW฀HOW฀LAW฀ON฀THE฀BOOKS฀WORKS฀FOR฀ALL฀PRACTICAL฀LEGAL฀
PURPOSES�฀THAT฀IS�฀HOW฀IT฀WORKS฀AS฀A฀PRACTICAL฀TOOL฀IN฀THE฀HANDS฀OF฀PRACTITIO

NERS�฀&INALLY�฀ )฀ LOOK฀AT฀ THE฀DETAILS฀OF฀ FORENSIC฀REPORTS฀ ISSUED฀IN฀TWO฀%GYPTIAN฀
CASES฀IN฀ORDER฀TO฀SHOW฀HOW฀THEY฀ARE฀PRACTICALLY฀CONSTITUTED฀AND฀ORIENT฀TO฀THE฀
ASCRIPTION฀OF฀MATERIAL฀CAUSES฀AND฀INDIVIDUAL฀AGENCIES฀TO฀FACTS�฀"Y฀SO฀DOING�฀)฀
SHALL฀DESCRIBE฀HOW฀THESE฀DOCUMENTS฀COME฀TO฀PLAY฀AN฀ACTIVE฀ROLE฀IN฀THE฀GRAM

MAR฀OF฀LEGAL฀RESPONSIBILITY�฀WHICH฀IS฀BASED฀IN฀MOST฀MODERN฀LEGAL฀SYSTEMS฀ON฀
A฀RELATIONSHIP฀BETWEEN฀A฀DEED�฀A฀PERSON฀AND฀A฀LINK฀OF฀CAUSALITY฀BETWEEN฀THE฀
FORMER฀AND฀THE฀LATTER�
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4HERE฀ARE฀DElNITELY MANY WAYS TO DEAL WITH THE ISSUE OF THE LAW IN GENERAL AND
IN฀%GYPT฀IN฀PARTICULAR�฀AMONG฀WHICH฀THE฀HISTORICAL�฀SOCIOLOGICAL�฀AND฀ANTHROPO

LOGICAL฀PERSPECTIVES�฀4HROUGH฀THE฀READING฀OF�฀AMONG฀OTHERS฀!LAN฀7ATSON฀�����	�฀
"RIAN฀4AMANAHA฀�����	�฀2UUD฀0ETERS฀ �����	�฀2ON฀3HAHAM฀�����	฀OR฀.ATHAN฀
"ROWN฀�����	�฀)฀LEARNED฀A฀GREAT฀DEAL�฀&ROM฀7ATSON฀AND฀4AMANAHA�฀)฀LEARNED฀
ABOUT฀LEGAL฀TRANSPLANTATION฀AND฀ABOUT฀HOW฀MUCH฀OF฀LAW฀IS฀OUT฀OF฀STEP฀WITH฀THE฀
NEEDS฀AND฀DESIRES฀OF฀SOCIETY�฀HOW฀MUCH฀LAW฀POSSESSES฀A฀LIFE฀AND฀VITALITY฀OF฀ITS฀
OWN�฀AND฀HOW฀MUCH฀TRANSPLANTED฀LAW฀DEVELOPED฀IN฀A฀WAY฀THAT฀DOES฀NOT฀REmECT
LOCAL฀ LAWS�฀NORMS�฀ AND฀CUSTOMS�฀0ETERS฀ TAUGHT฀ME฀ABOUT฀ THE฀ TRANSFORMATION฀
OF฀LAW฀IN฀THE฀NINETEENTH฀CENTURY�฀FROM฀THE฀QÊDÔ�S฀ JURISDICTION฀COMPLEMENTED฀
BY฀A฀ SYSTEM฀OF฀ LAW฀ENFORCEMENT฀BY฀ THE฀EXECUTIVE฀GRADUALLY฀EVOLVING฀ INTO฀A฀
MUCH฀MORE฀COMPLEX฀AND฀SOPHISTICATED฀TYPE฀OF฀JUSTICE฀ADMINISTERED฀BY฀A฀FULLY

mEDGED JUDICIARY LATER ON REPLACED BY A &RENCH
TYPE COURT SYSTEM� 3HAHAM
SHED฀LIGHT฀ON฀THE฀ISSUE฀OF฀ADJUDICATION฀OF฀PARTLY฀CODIlED )SLAMIC LAW BY JUDGES
INTEGRATED฀ IN฀ A฀ REFORMED฀ JUDICIAL฀ SYSTEM�฀ AND฀ HOW฀ THESE฀ JUDGES฀ INTERPRETED฀
NEW฀LEGAL฀PROVISIONS฀OF฀THE฀SHARÔ{A฀IN฀A฀WAY฀THAT฀SHOWED฀THEIR฀SUPPORT฀FOR฀THE฀
REFORMS�฀"ROWN฀INSTRUCTED฀ME฀ABOUT฀WHY฀THE฀LEGAL฀SYSTEM฀WAS฀CONSTRUCTED฀IN฀
ITS฀PRESENT฀FORM฀AND฀THE฀ROLE฀IT฀PLAYED฀IN฀!RAB฀SOCIETIES�฀MAINLY฀AT฀THE฀POLITICAL฀
LEVEL฀BUT�฀ALSO฀AT฀THE฀LEVEL฀OF฀POPULAR฀USES฀OF฀THE฀COURTS�

)฀LEARNED฀A฀GREAT฀DEAL�฀BUT�฀HOWEVER�฀)฀GOT฀THE฀STRONG฀FEELING฀THAT฀)฀DID฀NOT฀
LEARN฀WHAT฀)฀WANTED฀TO฀KNOW�฀THAT฀THERE฀WAS฀A฀KIND฀OF฀hMISSING
WHATv฀IN฀WHAT฀
)฀CALL฀THE฀CLASSICAL฀APPROACH฀TO฀LAW�฀4HIS฀MISSING
WHAT฀WAS฀THE฀PHENOMENON฀
OF฀ hLAW฀ PRACTICINGv฀ �THE฀ GERUNDIVE฀ FORM฀ OF฀ THE฀ WORD฀ INDICATING฀ ITS฀ @ACTIVITY�฀
NATURE	�฀ )N฀ OTHER฀ WORDS�฀ BY฀ LOOKING฀ FOR฀ THE฀ LAW฀ IN฀ THE฀ DYNAMICS฀ OF฀ HISTORY�฀
RESEARCH฀HAD฀LOST฀THE฀PHENOMENON฀OF฀THE฀LAW฀ITSELF�฀4HE฀ANALYSIS฀WAS฀ACUTELY฀
GROUNDED฀ IN฀ CONCEPTS฀ �CODIlCATION PROCESS� POSITIVIZATION� MODERNIZATION�
ETC�	�฀CATEGORIES฀�)SLAMIC฀LAW�฀INDIGENOUS฀LAW�฀IMPORTED฀LAW�฀ETC�	฀AND฀THEORIES฀
�SYSTEMIC�฀STRUCTURAL�฀REALIST�฀BEHAVIOURAL�฀ETC�	�฀BUT�฀BY฀SO฀DOING�฀ IT฀PROBABLY฀
MISSED฀AN฀ESSENTIAL฀PART฀OF฀ITS฀OBJECT�฀PERHAPS฀EVEN฀THE฀CORE฀OF฀ITS฀TOPIC�฀I�E��฀
THE฀PRACTICE฀OF฀WRITING�฀USING�฀REFERRING฀TO�฀AND฀DODGING฀THE฀LAW�฀)N฀SUM�฀THE฀LAW฀
WAS฀USED฀AS฀A฀RESOURCE฀FOR฀EXPLAINING฀LARGER฀ISSUES�฀LIKE฀CHANGE�฀POWER�฀DOMI

NATION�฀EQUALITY�฀HOWEVER�฀THE฀LAW฀WAS฀FORGOTTEN฀AS฀A฀TOPIC฀IN฀ITS฀OWN฀RIGHT�

,ET฀US฀TAKE฀AN฀EXAMPLE฀OF฀ THIS฀ LOSING฀THE฀PHENOMENON฀OF฀ THE฀LAW�฀)N฀HIS฀
BOOK฀4HE฀2ULE฀OF฀,AW฀IN฀THE฀!RAB฀7ORLD�฀.ATHAN฀"ROWN฀ADDRESSES฀THE฀ISSUE฀OF฀
THE฀POPULAR฀USES฀OF฀COURTS฀IN฀%GYPT�฀5P฀TO฀NOW�฀VERY฀LITTLE฀WAS฀SAID฀OR฀WRITTEN฀
ABOUT฀hLIVING฀LAWv฀IN฀THE฀-IDDLE฀%AST�฀AS฀OPPOSED฀TO฀THE฀LAW฀WHICH฀IS฀FOUND฀IN฀
LEGAL฀TREATIES�฀CASE
LAW฀COMPENDIA�฀AND฀FORMAL฀RULINGS�฀"ROWN฀MUST฀BE฀CRED

ITED฀FOR฀HAVING฀DRAWN฀OUR฀ATTENTION฀TO฀THE฀SOCIAL฀DIMENSION฀OF฀LAW�฀AND฀THIS฀IS฀
NO฀LITTLE฀ACHIEVEMENT�฀-Y฀CONTENTION�฀HOWEVER�฀IS฀THAT฀"ROWN�฀PARTLY฀BECAUSE฀
OF฀THE฀KIND฀OF฀MATERIAL฀UPON฀WHICH฀HE฀IS฀RELYING�฀PARTLY฀BECAUSE฀OF฀HIS฀TAKING฀
THE฀LAW฀AS฀A฀RESOURCE฀FOR฀EXPLANATIONS฀ABOUT฀THE฀NATURE฀OF฀POLITICS฀IN฀%GYPT�฀TELLS฀
US฀STORIES฀ABOUT฀THE฀LAW฀AND฀DOES฀NOT฀PROVIDE฀US฀WITH฀ANY฀DESCRIPTION฀OF฀THE฀
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LAW฀IN฀AND฀AS฀PRACTICE�฀7E฀CERTAINLY฀LEARN฀A฀LOT฀ABOUT฀#AIRENE฀REPRESENTATIONS฀
OF฀THE฀LAW�฀I�E��฀ABOUT฀THE฀WAY฀IN฀WHICH฀SOME฀PEOPLE฀OF฀#AIRO฀RETROSPECTIVELY฀
�FROM฀EX฀POST฀FACTO	฀AND฀REACTIVELY฀�AS฀ANSWERS฀TO฀THE฀QUESTIONS฀RAISED฀BY฀THE฀
PEOPLE฀WHO฀CONDUCTED฀THE฀SURVEY	฀CONSTRUCTED฀NARRATIVES฀ON฀LEGAL฀MATTERS฀IN฀
WHICH฀THEY฀WERE฀INVOLVED�฀"UT฀WE฀REMAIN฀IGNORANT฀OF฀THE฀LAW฀AS฀AN฀EMPIRICAL฀
SOCIAL฀PRACTICE�฀THAT฀IS�฀SOMETHING฀WHICH฀IS฀AN฀ONGOING฀ACCOMPLISHMENT฀DONE฀
IN฀CONTINGENT฀ SETTINGS฀BY฀PEOPLE฀ORIENTED฀ TO฀ THE฀PERFORMANCE฀OF฀ THEIR฀WORK�฀
A฀WORK฀ THAT฀ IS฀ACCOUNTABLE�฀ RECOGNIZABLE฀AND฀MADE฀ INTELLIGIBLE฀ THROUGH฀ THE฀
ENACTMENT฀OF฀SHARED฀UNDERSTANDINGS฀FOR฀ALL฀PRACTICAL฀PURPOSES�฀)N฀OTHER฀WORDS�฀
WE฀REMAIN฀IGNORANT฀OF฀WHAT฀A฀PARTICULAR฀POPULATION�฀E�G�฀PROSECUTORS�฀DOES฀IN฀
PARTICULAR฀SETTINGS�฀E�G�฀PROSECUTION฀OFlCES� TO ACHIEVE THE RECOGNIZABILITY OF
PARTICULAR฀PRACTICES�฀E�G�฀THE฀PRACTICE฀OF฀THE฀PENAL฀CODE�

7ITH฀ REGARD฀ TO฀ LEGAL฀ STUDIES�฀ IT฀ MUST฀ BE฀ STRESSED฀ THAT฀ THEY฀ TEND฀ TO฀ CON

FUSE฀LEGAL฀PRACTICE฀AND฀THE฀DOCUMENTS฀RESULTING฀FROM฀THESE฀PRACTICES�฀)N฀OTHER฀
WORDS�฀THEY฀ASSIMILATE฀LAW฀ON฀THE฀BOOKS฀AND฀LAW฀IN฀ACTION�฀(OWEVER�฀THERE฀IS฀
OBVIOUSLY฀A฀GAP฀BETWEEN฀DOCUMENTS�฀FORMAL฀RENDERINGS฀PRODUCED฀IN฀JURISPRU

DENCE�฀AND฀COURT฀RULINGS฀AND฀FACTS฀AS฀THEY฀ARE฀SUPPOSED฀TO฀REPORT฀THEM�฀)T฀MUST฀
BE฀ATTRIBUTED฀TO฀hTHE฀TRANSFORMATION฀OF฀LOCALLY฀ACCOMPLISHED�฀EMBODIED�฀AND฀
@LIVED�฀ACTIVITIES฀INTO฀DISENGAGED฀TEXTUAL฀DOCUMENTS�v฀�,YNCH�฀�����฀���	฀4HIS฀
TRANSFORMATION฀ PROCESS฀ INCLUDES฀ A฀ CONDITIONAL฀ REDUCTION฀ OF฀ INFORMATION�฀ "Y฀
REDUCTION�฀)฀MEAN฀THAT฀IT฀IS฀ONLY฀A฀PART฀OF฀AVAILABLE฀INFORMATION฀THAT฀IS฀SELECTED฀
SO฀AS฀TO฀PRODUCE฀THE฀hAUTHORIZEDv฀ACCOUNT฀OF฀FACTS�฀"Y฀CONDITIONAL฀REDUCTION�฀
IT฀ IS฀ MEANT฀ THAT฀ THIS฀ SELECTION฀ DEPENDS฀ ON฀ FORMAL฀ LEGAL฀ CATEGORIES฀ TO฀ WHICH฀
THIS฀ FACTUALITY฀WILL฀BE฀ASSIGNED�฀4O฀GROUND฀ANALYSIS฀ TOTALLY฀ON฀THE฀FORMALIZED฀
AND฀POLISHED฀TEXT฀OF฀COURT฀RULINGS฀MEANS฀TO฀RISK฀MISSING฀THE฀PHENOMENON฀ONE฀
SEEKS฀ TO฀ STUDY�฀ I�E��฀ JUDICIAL฀PRACTICE฀ IN฀ GENERAL�฀ AND฀MODES฀OF฀ REASONING฀ IN฀
JUDICIAL฀SETTINGS�฀IN฀PARTICULAR�฀4HESE฀RULINGS฀CONSTITUTE฀ONLY฀THE฀EX฀POST฀FACTO฀
FORMALIZATION฀OF฀FORMER฀PRACTICES�฀AND฀NOT฀THEIR฀DESCRIPTION�฀)N฀SUM�฀THE฀WHOLE฀
SET฀ OF฀ PRACTICAL฀ AND฀ CONTINGENT฀ ASPECTS�฀ BACKGROUND฀ EXPECTATIONS�฀ PEOPLE�S฀
ORIENTATIONS฀AND฀SITUATIONAL฀CONSTRAINTS฀IS฀ERASED฀FOR฀THE฀SAKE฀OF฀PRODUCING฀A฀
RETROSPECTIVE฀ACCOUNT฀SATISFYING฀THE฀REQUIREMENTS฀OF฀ITS฀PROSPECTIVE฀USE฀FOR฀ALL฀
PRACTICAL฀LEGAL฀PURPOSES�฀!S฀,YNCH฀������฀���	฀PUTS฀IT�฀SUMMARIZING฀AN฀ANEC

DOTE฀ TOLD฀BY฀'ARlNKEL IN A NON
PUBLISHED PAPER� hTHE TRANSFORMATION฀ THAT฀ IS฀
ACHIEVED฀ FROM฀ THE฀ RENDERING฀OF฀ THE฀CASE฀ IS฀ ITSELF฀HIDDEN฀WHENEVER฀ THE฀CASE฀
REPORT฀BECOMES฀THE฀RELEVANT฀ANALYTIC฀DATUM�v

(OWEVER�฀ LEGAL฀ACTIVITY฀ IS฀MAINLY฀COMMUNICATIVE�฀ )T฀NOT฀ONLY฀MEANS฀ THAT฀
LANGUAGE฀IS฀THE฀MEANS฀FOR฀IMPLEMENTING฀LAW�฀BUT฀ALSO฀THE฀MEANS฀TO฀TRANSFORM฀
FACTS฀INTO฀RELEVANT฀LEGAL฀OBJECTS�฀TO฀GIVE฀AN฀EVIDENCE฀THE฀AUTHORITY฀TO฀ESTABLISH฀
VERACITY฀ OF฀ FACTS�฀ AND฀ TO฀ INTERPRET฀ RULES฀ IN฀ A฀ WAY฀ THAT฀ ENCAPSULATES฀ FACTS฀ IN฀
LEGALLY฀CONSEQUENTIAL฀CATEGORIES�฀&OLLOWING฀'REGORY฀-ATOESIAN฀������฀���	�฀
SPEAKING฀OF฀A฀RAPE฀TRIAL�

x฀LANGUAGE฀USE฀ACTIVELY฀AND฀RECIPROCALLY฀SHAPES฀AND฀ORGANIZES฀LEGAL฀LAND฀
CULTURAL฀VARIABLES฀INTO฀COMMUNICATIVE฀MODES฀OF฀INSTITUTIONALIZED฀RELEVANCE�฀)T฀
CONSTITUTES฀ THE฀ INTERACTIONAL฀MEDIUM฀THROUGH฀WHICH฀EVIDENCE�฀STATUTES�฀AND฀
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OUR฀GENDERED฀IDENTITIES฀ARE฀IMPROVISATIONALLY฀FORGED฀INTO฀LEGAL฀SIGNIlCANCE FOR
THE฀TRIAL฀PROCEEDINGS�฀!ND฀IT฀ REPRESENTS฀ THE฀PRIMARY฀MECHANISM฀FOR฀CREATING฀
AND฀ NEGOTIATING฀ LEGAL฀ REALITIES�฀ SUCH฀ AS฀ CREDIBILITY�฀ CHARACTER�฀ AND฀ INCONSIS

TENCY�฀FOR฀ASCRIBING฀BLAME฀AND฀ALLOCATING฀RESPONSIBILITY�฀AND฀FOR฀CONSTRUCTING฀
TRUTH฀AND฀KNOWLEDGE฀ABOUT฀FORCE�฀�NON	CONSENT�฀AND฀SEXUAL฀HISTORY�

)N฀OTHER฀WORDS�฀WHEN฀EXCLUSIVELY฀CONCENTRATING฀ON฀FORMALIZED฀DOCUMENTS�฀
WE฀NEGLECT฀THE฀TORTUOUS฀PATH฀FOLLOWED฀BY฀LEGAL฀ACTIVITY฀BEFORE฀IT฀TAKES฀ITS฀DElNI

TIVE฀ASPECT�฀7E฀FORGET฀THAT฀LEGAL฀REASONING�฀TO฀TAKE฀THIS฀EXAMPLE฀ONLY�฀IS฀A฀SOCIAL฀
PROCESS฀ALONG฀WHICH฀PEOPLE฀ASCRIBE฀REASONS�฀MOTIVES฀AND฀EXPLANATIONS฀TO฀VARI

OUS฀DOINGS฀AND฀SAYINGS�฀IN฀A฀WAY฀THAT฀DOES฀NOT฀ONLY฀DEPEND฀ON฀THE฀hOBJECTIVE฀
HISTORICITYv฀OF฀THESE฀FACTS�฀BUT฀ALSO฀n฀AND฀MOST฀OBVIOUSLY฀MAINLY฀n฀TO฀CONTEXTUAL�฀
SITUATIONAL�฀INSTITUTIONAL�฀INTERACTIONAL฀AND฀ARTIFACTUAL฀CONTINGENCIES฀OF฀FACT฀PRO

DUCTION฀ ITSELF�฀ )T฀ DOES฀NOT฀MEAN฀ IN฀ANY฀WAY฀ THAT฀ FORMALIZED฀ LEGAL฀DOCUMENTS฀
DO฀NOT฀DESERVE฀ATTENTION�฀QUITE฀TO฀THE฀CONTRARY�฀.EITHER฀DOES฀IT฀MEAN฀THAT฀LEGAL฀
REASONING�฀AS฀IT฀APPEARS฀FROM฀THE฀EXAMINATION฀OF฀THESE฀DOCUMENTS�฀CANNOT฀BE฀
STUDIED฀BY฀ITSELF฀AND฀FOR฀ITSELF�฀!S฀WE฀SAW฀IT�฀THEY฀CONSTITUTE฀THE฀BASIS฀ON฀WHICH฀
LATER฀JUDICIAL฀DECISIONS฀WILL฀BE฀TAKEN�฀A฀BASIS฀THAT฀PRACTITIONERS฀CONSIDER฀AS฀RELI

ABLE�฀THESE฀FORMALIZED฀RULINGS฀CONSTITUTE฀AS฀SUCH�฀IN฀THEIR฀OWN฀RIGHT�฀LEGITIMATE฀
RESEARCH฀ TOPICS�฀(OWEVER�฀ THEY฀CANNOT฀BE฀ TAKEN฀AS฀NEITHER฀ THE฀MAIN�฀NOR฀ THE฀
SOLE฀SOURCE฀OF฀JUDICIAL฀ACTIVITY฀AND฀REASONING฀AS฀A฀WHOLE�฀)T฀IS฀AT฀SUCH฀LEVEL฀THAT฀
WE฀ SPEAK฀ OF฀ THE฀ NECESSITY฀ OF฀ SOME฀ PRAXIOLOGICAL฀ RE
SPECIlCATION� INSTEAD OF
PRODUCING฀ACCOUNTS฀OF฀ACCOUNTS฀AND฀DOCUMENTS฀ABSTRACTED฀FROM฀THE฀CONCRETE฀
AND฀ LIVED฀CONDITIONS฀OF฀ THE฀PROCESS฀ THROUGH฀WHICH฀ THEY฀WERE฀PRODUCED�฀AND฀
INSTEAD฀OF฀DISSOCIATING฀DOCUMENTS฀FROM฀THE฀ACTIVITY฀CONSISTING฀IN฀PRODUCING฀THE฀
DOCUMENT�฀THE฀ETHNOMETHODOLOGICAL฀STUDY฀OF฀JUDICIAL฀WORK฀AIMS฀AT฀CONSIDERING฀
BOTH฀PARTS฀OF฀THE฀PAIR฀�THE฀DOCUMENT฀AND฀THE฀DOCUMENTARY฀ACTIVITY	฀AT฀THE฀SAME฀
TIME�฀AS฀INDISPENSABLE฀TO�฀AND฀INDISSOCIABLE฀FROM�฀EACH฀OTHER฀FOR฀THE฀ADEQUATE฀
UNDERSTANDING฀OF฀ THE฀PHENOMENON฀UNDER฀CONSIDERATION฀ �CF�฀,IVINGSTON�฀�����฀
,YNCH�฀�����฀���
��	�฀4HIS฀APPROACH฀RUNS฀OBVIOUSLY฀AGAINST฀THE฀SEMIOTIC฀PER

SPECTIVE�฀WHICH฀CONSIDERS฀THE฀FORMAL฀RENDERING฀IN฀A฀RELATION฀OF฀EQUIVALENCE฀WITH฀
THE฀ACTIVITY฀IN฀WHICH฀THIS฀ACCOUNT฀ORIGINATES�฀ALTHOUGH฀WE฀MUST฀FOCUS฀ON฀FORMAL฀
ACCOUNTS฀AS฀LOCAL฀AND฀REmEXIVE ACTIVITIES CONDUCTED FOR PURPOSES THAT ARE LEGAL�
PRACTICAL�฀AND฀FORGETTING฀OF฀THEIR฀OWN฀HISTORICITY�฀3UCH฀IS฀THE฀TYPE฀OF฀INCOMMENSU

RABLE฀RELATIONSHIP฀IN฀WHICH฀TESTIMONIES฀AND฀RULINGS�฀EX฀POST฀FACTO฀FORMALIZATIONS฀
AND฀ SYNCHRONIC฀ TRANSCRIPTS�฀#OURT฀OF฀#ASSATION฀ RULINGS฀AND฀0ROSECTUTION฀ INTER

ROGATIONS�฀CONVENTIONAL฀HISTORICAL฀NARRATIVES฀AND฀SITUATED฀STORIES฀ARE฀EMBEDDED�฀
�,YNCH฀�฀"OGEN�฀�����฀���	�

4EXTS฀ CONSTITUTE฀ THE฀ PRACTICAL฀ CONTEXT฀ OF฀ A฀ GOOD฀ DEAL฀ OF฀ LEGAL฀ ACTIVITIES�฀
7HILE฀ THEY฀DO฀NOT฀ REPRESENT฀AN฀ACTUAL฀ACCOUNT฀OF฀ THE฀MANY฀ STEPS฀ THAT฀ LEAD฀
TO฀THEIR฀FORMALISATION�฀THEY฀FORM฀THE฀CONSTRAINING฀HORIZON฀TO฀WHICH฀THE฀MANY฀
PARTIES฀ORIENT฀WITHIN฀THE฀COURSE฀OF฀THEIR฀LEGAL฀AND฀JUDICIAL฀ACTIVITIES�฀)N฀OTHER฀
WORDS�฀TEXTS฀PROVIDE฀THE฀PARTIES฀WITH฀THE฀FRAME฀WITHIN฀WHICH฀THEY฀MOVE฀AND฀
ACCORDING฀TO฀WHICH฀THEY฀EMBED฀THEIR฀ACTION�฀)N฀THAT฀SENSE�฀PEOPLE฀DO฀NOT฀SHARE฀
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ANY฀RELATIVISTIC฀CONCEPTION฀OF฀LEGAL฀CATEGORIES�฀,EGAL฀REASONING�฀LIKE฀MUNDANE฀
REASONING�฀POSTULATES฀THE฀OBJECTIVITY฀AND฀INTERSUBJECTIVITY฀OF฀DAILY฀SOCIAL฀REAL

ITY฀�0OLLNER�฀����	�฀4HE฀WORLD฀IS฀CONSIDERED฀AS฀AN฀OBJECT฀AND฀THIS฀OBJECTIVITY฀
IS฀NEVER฀DOUBTED�฀)T฀WORKS฀AS฀A฀BACKGROUND฀SCHEME฀OF฀INTERPRETATION฀ALLOWING฀
ORDINARY฀INFERENCES฀AND฀INTERPRETATIONS฀TO฀BE฀INTELLIGIBLE฀AND฀ACCOUNTABLE�

$%&).).'฀4(%฀0%23/.�฀)43฀#!0!#)49฀!.$฀)43฀2%30/.3)"),)49฀฀
).฀%'904)!.฀#2)-).!,฀,!7

!CCORDING฀ TO฀ %GYPTIAN฀ JURISPRUDENCE�S฀ GENERAL฀ THEORY฀ OF฀ CRIME�฀ CRIME฀ �AL

JARÔMA	฀ IS฀DElNED AS hAN ILLEGITIMATE ACTION PRODUCED BY A CRIMINAL WILL FOR
WHICH฀THE฀LAW฀STIPULATES฀A฀SANCTION฀OR฀PRECAUTIONARY฀MEASURES�v฀�(USNI�฀�����฀
��	�฀4HE฀CONSTITUTIVE฀PARTS฀OF฀ THIS฀DElNITION ARE DECOMPOSED AS FOLLOWS� ��	
#RIME฀SUPPOSES฀THAT฀AN฀ACTION฀�l{L	฀BE฀COMMITTED฀EITHER฀ACTIVELY฀�COMMISSION	฀
OR฀PASSIVELY฀�ABSTENTION	�฀��	฀4HIS฀ACTION฀MUST฀BE฀ILLEGITIMATE฀�GHAYR฀MASHRß{	฀
WITH฀REGARD฀TO฀AN฀EXPLICIT฀PROVISION฀OF฀CRIMINAL฀LAW฀AND฀IT฀MUST฀NOT฀BE฀COMMIT

TED฀UNDER฀CIRCUMSTANCES฀THAT฀CAN฀EXCUSE฀IT�฀��	฀4HIS฀ACTION฀MUST฀ORIGINATE฀IN฀A฀
hCRIMINAL฀WILLv฀�AL
IRÊDA฀AL
JINÊ�IYYA	�฀I�E��฀A฀HUMAN฀WILL฀CAPABLE฀OF฀DISTINCTION฀
AND฀FREE฀TO฀CHOOSE฀THAT฀SOUGHT฀TO฀PERFORM฀THIS฀ACTION฀AND฀IS฀THEREFORE฀LIABLE฀TO฀
IT�฀IF฀THIS฀WILL฀INTENDED฀THE฀CONSEQUENCES฀OF฀THIS฀ACTION�฀JURISPRUDENCE฀SPEAKS฀OF฀
hCRIMINAL฀INTENTv฀�AL
QASD฀AL
JINÊ�Ô	�฀WHEREAS฀IT฀SPEAKS฀OF฀hUNINTENTIONAL฀FAULTv฀
�AL
KHATA�฀GHAYR฀AL
{AMDÔ	฀WHEN฀THE฀WILL฀DID฀NOT฀INTEND฀THE฀CONSEQUENCES฀OF฀
THIS฀ ACTION�฀ ��	฀4HE฀ LAW฀MUST฀ STIPULATE฀A฀ SANCTION฀ �{UQßBA	฀ OR฀PRECAUTIONARY฀
MEASURES฀�TADBÔR฀IHTIRÊZÔ	�

4HREE฀ GENERAL฀ ELEMENTS฀ ARE฀ CONSTITUTIVE฀ OF฀ THE฀ CRIME�฀ THE฀ LEGAL฀ ELEMENT฀
�AL
RUKN฀ AL
SHAR{Ô	�฀ THE฀ MATERIAL฀ ELEMENT฀ �AL
RUKN฀ AL
MÊDDÔ	฀ AND฀ THE฀ MORAL฀
ELEMENT฀�AL
RUKN฀AL
MA{NAWÔ	�฀&IRST�฀THE฀LEGAL฀ELEMENT฀MADE฀OF฀THREE฀COMPO

NENTS�฀A฀DOING�฀EITHER฀ACTIVE฀�THE฀COMMITTING�฀hA฀TANGIBLE฀MATERIAL฀COMPONENT฀
;x=฀EXPRESSED฀BY฀THE฀AUTHOR฀THROUGH฀THE฀MOVEMENTS฀OF฀HIS฀BODY�S฀LUNGS฀WITH฀
THE฀ AIM฀ TO฀ ACHIEVE฀ PRECISE฀ MATERIAL฀ EFFECTSv฀ �(USNI�฀ �����฀ ���		฀ OR฀ PASSIVE฀
�ABSTENTION�฀hSOMEONE�S฀ABSTENTION฀OF฀ACHIEVING฀A฀POSITIVE฀ACTION฀WHICH฀ THE฀
LEGISLATURE฀EXPECTED฀FROM฀HIM฀IN฀PRECISE฀CIRCUMSTANCESv฀�(USNI�฀�����฀���	�฀

��฀ /N฀THIS฀RELATION฀BETWEEN฀NARRATIVES฀AND฀NARRATIVES฀ACCOUNTS�฀AND฀THE฀CONTINGENT฀
TRANSFORMATION฀OF฀STORIES฀INTO฀HISTORY�฀THERE฀IS฀A฀GOOD฀AMOUNT฀OF฀ETHNOMETHODOLOGI

CAL฀WORK�฀AMONG฀WHICH฀WE฀CAN฀QUOTE฀'ARlNKEL �����	 ON MEDICAL REPORTS� #ICOUREL
�����	฀ ON฀ POLICE฀ RECORDS�฀ :IMMERMAN฀ �����	฀ ON฀ FACTS฀ CONSTRUCTION฀ AS฀ PRACTICAL฀
ACHIEVEMENT�฀-EEHAN฀�����	฀ON฀POLICE฀DOCUMENTARY฀ACTIVITY�฀AND฀+OMTER฀�����	฀ON฀
THE฀CONSTRUCTION฀OF฀EVIDENCE฀IN฀POLICE฀INTERROGATIONS�
��฀ )฀DRAW฀MOST฀OF฀THE฀INFORMATION฀CONCERNING฀%GYPTIAN฀CRIMINAL฀JURISPRUDENCE฀FROM฀
(USNI�฀ �����฀ WHICH฀ %GYPTIAN฀ JURISTS฀ UNANIMOUSLY฀ CONSIDER฀ THE฀ MOST฀ AUTHORITATIVE฀
REFERENCE฀IN฀THE฀lELD�
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THE฀CONSEQUENCE฀OF฀ THIS฀DOING฀ �WHICH฀ IS฀BOTH฀ hTHE฀ TRANSFORMATION฀ THAT฀HAP

PENED฀IN฀AN฀EXTERNAL฀WORLD฀AS฀A฀RESULT฀OF฀THE฀CRIMINAL฀BEHAVIOURv฀�(USNI�฀�����฀
���	฀AND฀hTHE฀OFFENDING฀DOING฀THAT฀HARMED฀AN฀INTEREST฀OR฀A฀RIGHT฀WHICH฀THE฀LEG

ISLATURE฀CONSIDERED฀AS฀WORTH฀BEING฀PENALLY฀PROTECTEDv฀�(USNI�฀�����฀���		�฀THE฀
CAUSAL฀RELATIONSHIP฀�AL
{ALÊQA฀AL
SABABIYYA฀OR฀{ALÊQA฀AL
SABABIYYA	฀LINKING฀THE฀
DOING฀AND฀ITS฀CONSEQUENCE฀�hTHE฀LINK฀THAT฀UNIlES THE DOING AND THE RESULT AND
ESTABLISHES฀THAT฀IT฀IS฀THE฀COMMITTING฀OF฀THE฀DOING฀THAT฀LED฀TO฀THE฀OCCURRING฀OF฀THE฀
RESULTv฀�(USNI�฀�����฀���		�฀3ECOND�฀THERE฀IS฀THE฀MORAL฀ELEMENT�฀I�E�฀THE฀WILL฀
THAT฀ACCOMPANIES฀THE฀ACTION�฀IN฀THE฀FORM฀OF฀EITHER฀CRIMINAL฀INTENT฀�THE฀RESULTS฀OF฀
THE฀ACTION฀WERE฀INTENDED	฀OR฀UNINTENTIONAL฀FAULT฀�THE฀RESULTS฀WERE฀NOT฀INTENDED	�฀
)T฀IS฀THE฀MORAL฀ELEMENT฀THAT฀CONDITIONS฀THE฀INmICTION OF A PENALTY TO THE COMMIT

TING฀OF฀AN฀OFFENCE฀BY฀A฀HUMAN฀BEING�฀!S฀(USNI฀������฀���	฀POINTS฀IT�฀hNOBODY฀
IS฀ACCOUNTABLE฀FOR฀AN฀OFFENCE฀IN฀WHICH฀THE฀MATERIAL฀AND฀PSYCHOLOGICAL฀ASPECTS฀
DO฀NOT฀COMBINE�v฀4HIRD�฀THERE฀IS฀THE฀LEGAL฀ELEMENT�฀WHICH฀CAN฀BE฀DElNED AS THE
ILLEGITIMATE฀STATUS฀OF฀THE฀ACTION�฀)T฀MEANS฀THAT฀THERE฀MUST฀BE฀A฀TEXT฀THAT฀CRIMINAL

IZES฀THIS฀ACTION฀AND฀PROVIDES฀FOR฀THE฀SANCTION฀OF฀ITS฀PERPETRATOR฀AND฀THAT฀THERE฀
MUST฀BE฀NO฀CAUSE฀OF฀JUSTIlCATION �SABAB฀AL
IBÊHA	�฀4O฀THESE฀GENERAL฀ELEMENTS�฀
PARTICULAR฀ELEMENTS฀MUST฀BE฀ADDED฀THAT฀PARTICULARIZE฀CRIMES฀AMONG฀EACH฀OTHER�฀
)N฀THE฀CASE฀OF฀THEFT�฀FOR฀INSTANCE�฀THE฀MATERIAL฀ELEMENT฀IS฀MADE฀OF฀THE฀SEIZING฀
OF฀ SOMEONE�S฀GOOD�฀WHILE฀ THE฀MORAL฀ELEMENT฀ IS฀MADE฀OF฀ THE฀ INTENT฀ TO฀ SEIZE฀
THIS฀GOOD�฀AND฀THE฀LEGAL฀ELEMENT฀BY฀!RTICLE฀���฀OF฀THE฀0ENAL฀#ODE�฀,AW฀TAKES฀
ALSO฀ INTO฀CONSIDERATION฀CERTAIN฀ FEATURES฀ SUBDIVIDING฀ THE฀CATEGORY฀ �E�G��฀ THEFT	฀
AND฀INDIVIDUALIZING฀SITUATIONS฀�E�G��฀THEFT฀DURING฀NIGHT
TIME�฀THEFT฀COMMITTED฀BY฀
SOMEONE฀ACTING฀UNDER฀DURESS	�฀4HESE฀LAST฀FEATURES�฀NOT฀DElNED BY THE LAW� ARE
LEFT฀TO฀THE฀JUDGE�S฀DISCRETIONARY฀POWER�

4HE฀MORAL฀ELEMENT฀OF฀THE฀CRIME฀IS฀THE฀MAJOR฀CONSTITUTIVE฀ELEMENT฀OF฀CRIMINAL฀
LIABILITY฀�AL
MAS�ßLIYYA฀AL
JINÊ�IYYA	�฀AS฀ITS฀ESTABLISHMENT฀PRESUMES฀THE฀EXISTENCE฀
OF฀THE฀LEGAL฀AND฀MATERIAL฀ELEMENTS฀OF฀THE฀CRIME�฀AND�฀MOREOVER฀SINCE฀IT฀ITSELF฀
CONDITIONS฀THE฀ESTABLISHMENT฀OF฀CRIMINAL฀CAPACITY฀�AL
AHLIYYA฀AL
JINÊ�IYYA	�฀I�E�฀
THE฀CAPACITY฀TO฀BE฀CRIMINALLY฀LIABLE�฀4HE฀CORE฀OF฀THE฀MORAL฀ELEMENT฀IN฀THE฀CRIME฀
IS฀THE฀CRIMINAL฀WILL�฀I�E��฀A฀WILL฀GROUNDED฀ON฀THE฀BREACH฀OF฀AN฀EXPLICIT฀PROVI

SION฀OF฀ THE฀ LAW�฀3INCE฀ONLY฀HUMAN฀BEINGS฀ARE�฀ IN฀ THIS฀ LOGICS�฀ENDOWED฀WITH฀
WILL�฀ONLY฀THEY฀CAN฀BE฀TAKEN฀AS฀CRIMINALLY฀LIABLE�฀4HERE฀ARE฀HOWEVER฀VARIOUS฀
IMPEDIMENTS฀TO฀THE฀ENACTMENT฀OF฀CRIMINAL฀LIABILITY�฀WHICH฀ARE฀DElNED AS hTHE
SITUATIONS฀IN฀WHICH฀THE฀WILL฀IS฀DEVOID฀OF฀LEGAL฀VALUE�฀WHICH฀THE฀LAW฀DOES฀NOT฀
TAKE฀ INTO฀CONSIDERATION�฀WHICH฀DO฀NOT฀PROVIDE฀ANY฀PLACE฀ FOR฀SUCH฀A฀CHARAC

TERIZATION�฀AND฀ IN฀WHICH฀ THE฀MORAL฀ELEMENT฀OF฀ THE฀CRIME฀ IS฀NOT฀CONSTITUTEDv฀
�(USNI�฀�����฀���	�฀4WO฀CONDITIONS฀ARE฀REQUIRED฀BY฀THE฀LAW฀TO฀ESTABLISH฀THE฀
WILL�฀FACULTY฀OF฀DISCRETION฀AND฀FREE฀WILL�฀)F฀ONE฀OR฀BOTH฀ARE฀MISSING�฀THE฀IMPEDI

MENT฀TO฀LIABILITY฀IS฀CONSTITUTED�฀!S฀FOR฀DISCRETION�฀(USNI฀EXPLAINS฀IT฀AS฀FOLLOWS�฀
h4HE฀LAW฀INCRIMINATES฀THE฀OFFENDER฀BECAUSE฀OF฀HIS฀ORIENTING฀HIS฀WILL฀IN฀A฀WAY฀
THAT฀ CONTRADICTS฀ ITS฀ PROVISIONS�฀ AND฀ THIS฀ WILL฀ ORIENTATION฀ CANNOT฀ BE฀ ASCRIBED฀
EXCEPT฀WHEN฀;THE฀OFFENDER=฀HAD฀THE฀OPPORTUNITY฀TO฀KNOW฀THE฀MANY฀ORIENTATIONS฀
HIS฀WILL฀COULD฀TAKE฀AND฀THE฀ORIENTATION฀IT฀ACTUALLY฀TOOKv฀�(USNI�฀�����฀���	�฀!S฀
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FOR฀FREE฀WILL�฀IT฀IS฀DElNED AS hTHE OFFENDER�S CAPACITY TO DELINEATE THE ORIENTATION
HIS฀WILL฀TAKES�฀I�E��฀HIS฀FACULTY฀TO฀PUSH฀HIS฀WILL฀IN฀A฀SPECIlC DIRECTION AMONG THE
DIFFERENT฀ORIENTATIONS฀IT฀COULD฀HAVE฀TAKEN�v฀�IBID	฀3INCE฀OFFENDERS฀HAVE฀ONLY฀LIM

ITED฀MASTERY฀OVER฀THE฀MANY฀FACTORS฀SURROUNDING฀THEIR฀ACTS�฀THEIR฀LIABILITY฀MAY฀BE฀
PRECLUDED฀BY฀TWO฀TYPES฀OF฀CAUSES�฀EXTERNAL฀CAUSES�฀LIKE฀DURESS฀OR฀NECESSITY�฀AND฀
INTERNAL฀CAUSES�฀WHICH฀DEPEND฀ON฀THEIR฀MENTAL฀AND฀PSYCHOLOGICAL฀STATE�฀!S฀FOR฀
THE฀LATTER�฀!RTICLE฀��฀OF฀THE฀0ENAL฀#ODE฀STIPULATES�฀h.O฀PENALTY฀CAN฀BE฀INmICTED
TO฀WHOEVER฀LACKS฀CONSCIOUSNESS฀�FÊQID฀AL
SHU{ßR	฀OR฀HAS฀NO฀CHOICE฀�FÊQID฀AL

IKHTIYÊR	฀IN฀HIS฀ACTION฀AT฀THE฀TIME฀OF฀THE฀COMMISSION฀OF฀THE฀ACT�฀BE฀IT฀BECAUSE฀OF฀
INSANITY฀OR฀MENTAL฀DISORDER�฀OR฀BECAUSE฀OF฀TORPOR฀�GHAYBßBA	฀ORIGINATING฀IN฀THE฀
INGESTION฀OF฀DRUGS�฀WHATEVER฀THEIR฀KIND�฀IF฀HE฀WAS฀FORCED฀TO฀TAKE฀THEM฀OR฀DID฀NOT฀
KNOW฀THAT฀HE฀WAS฀TAKING฀THEM�v

,AW฀.O�฀��฀OF฀����฀REGARDING฀THE฀CHILD�฀WHICH฀REPLACED฀,AW฀ON฀*UVENILES฀
.O�฀��฀OF฀�����฀STIPULATES฀IN฀!RTICLE฀��฀h7ITHIN฀THE฀SCOPE฀OF฀THE฀PROVISIONS฀OF฀
THIS฀LAW�฀ONE฀MEANS฀BY฀@CHILD�฀WHOEVER฀HAS฀NOT฀ATTAINED฀THE฀AGE฀OF฀��฀YEARS�v฀
)N฀#HAPTER฀��฀THE฀LAW฀PROVIDES฀FOR฀THE฀CRIMINAL฀ASPECTS฀OF฀DEALING฀WITH฀CHIL

DREN�฀!RTICLE฀��฀STIPULATES�฀h#RIMINAL฀LIABILITY฀IS฀DENIED฀TO฀THE฀CHILD฀WHO฀HAS฀
NOT฀ATTAINED฀THE฀AGE฀OF฀SEVEN�v฀!RTICLE฀��฀STIPULATES�฀h)N฀COMPLIANCE฀WITH฀THE฀
RULE฀OF฀!RTICLE฀���฀OF฀THIS฀LAW฀;I�E��฀PENALTIES฀APPLIED฀TO฀JUVENILES฀BETWEEN฀��฀
AND฀��฀YEARS฀OF฀AGE฀ARE฀ALLEVIATED=�฀THE฀RULES฀STIPULATED฀IN฀THIS฀CHAPTER฀APPLY฀
TO฀WHOEVER฀HAS฀NOT฀ATTAINED฀THE฀AGE฀OF฀EIGHTEEN฀AT฀THE฀TIME฀OF฀HIS฀COMMITTING฀
THE฀CRIME฀OR฀WHEN฀HE฀WAS฀FOUND฀IN฀ONE฀OF฀THE฀SITUATIONS฀OF฀EXPOSITION฀TO฀DELIN

QUENCY�v฀#HILDREN฀ABOVE฀THE฀AGE฀OF฀SEVEN฀AND฀UNDER฀ THE฀AGE฀OF฀lFTEEN MAY
BE฀SUBMITTED฀TO฀VARIOUS฀MEASURES�฀REPRIMAND฀�TAWBÔKH	฀AND฀DELIVERY฀�TASLÔM	�฀
REMANDING฀ TO฀ VOCATIONAL฀ TRAINING฀ �ILHÊQ฀BI฀ AL
TADRÔB฀ AL
MIHANÔ	�฀ ASSIGNING฀ TO฀
CERTAIN฀DUTIES฀�ILZÊM฀BI
WÊJIBÊT฀MU{AYYANA	�฀JUDICIAL฀CONTROL฀�IKHTIYÊR฀QADÊ�Ô	�฀
PLACEMENT฀ �ÔDÊ{	฀ IN฀A฀ SOCIAL฀ CARE฀ INSTITUTION฀OR฀ IN฀A฀HOSPITAL�฀ ETC�฀ �ART�฀���	�฀
-EASURES฀EXPIRE฀WHEN฀THE฀CHILD฀ATTAINS฀THE฀AGE฀OF฀��฀�BUT฀JUDICIAL฀CONTROL฀CAN฀
BE฀EXTENDED฀FOR฀AT฀MOST฀TWO฀YEARS฀AND฀PSYCHIATRIC฀TREATMENT฀CAN฀BE฀EXTENDED฀
AS฀LONG฀AS฀DEEMED฀NECESSARY	�฀5NDER฀THE฀AGE฀OF฀SEVEN฀�ART�฀��	฀OR฀IF฀THE฀CHILD฀
SUFFERS฀MENTAL฀WEAKNESS฀ �ART�฀ ��	�฀NO฀MEASURE฀CAN฀BE฀ TAKEN฀EXCEPT฀ TO฀ REFER฀
HIM฀TO฀SPECIALIZED฀HOSPITALS�฀!RTICLE฀��฀DElNES THE MENTALLY WEAK CHILD AS HE
WHO฀hIS฀THE฀VICTIM฀OF฀A฀MENTAL฀OR฀A฀PSYCHOLOGICAL฀DISEASE฀OR฀A฀MENTAL฀WEAK

NESS�฀AND฀THE฀OPINION฀IS฀REACHED฀THAT฀HE฀LACKS฀TOTALLY฀OR฀IN฀PART฀THE฀CAPACITY฀TO฀
UNDERSTAND฀OR฀TO฀CHOOSE�฀SO฀THAT฀ONE฀FEARS฀FOR฀HIS฀SECURITY฀AND฀THE฀SECURITY฀OF฀
OTHERS�v฀)F฀THE฀CHILD฀IS฀BETWEEN฀��฀AND฀��฀YEARS฀OF฀AGE�฀THE฀PENALTIES฀OF฀CAPITAL฀
PUNISHMENT฀AND฀HARD฀LABOUR฀ARE฀REDUCED฀RESPECTIVELY฀TO฀PRISON฀AND฀CUSTODY฀
�OR฀PLACEMENT฀ IN฀A฀ SOCIAL฀ CARE฀ INSTITUTION฀ACCORDING฀ TO฀ THE฀DISCRETION฀OF฀ THE฀
JUDGE	�฀PENALTIES฀FOR฀MISDEMEANOURS฀MAY฀BE฀REDUCED฀TO฀JUDICIAL฀CUSTODY฀AND฀
PLACEMENT�฀)F฀THE฀CHILD฀IS฀BETWEEN฀��฀AND฀���฀CAPITAL฀PUNISHMENT฀IS฀REDUCED฀TO฀
PRISON฀FOR฀AT฀LEAST฀��฀YEARS�฀LIFE฀AT฀HARD฀LABOUR฀IS฀REDUCED฀TO฀PRISON฀FOR฀AT฀LEAST฀
�฀YEARS�฀TEMPORARY฀HARD฀LABOUR฀IS฀REDUCED฀TO฀PRISON฀�ART�฀���	�฀&INALLY�฀!RTICLE฀
���฀STIPULATES�฀h!฀JUVENILE฀WHO฀HAS฀NOT฀ATTAINED฀THE฀AGE฀OF฀lFTEEN MAY NOT BE
HELD฀IN฀PROTECTIVE฀CUSTODY�v
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4HE฀COMBINATION฀OF฀THE฀TWO฀ELEMENTS฀OF฀MAJORITY฀AND฀CONSCIOUSNESS฀CAN฀BE฀
SCHEMATIZED฀IN฀THE฀FOLLOWING฀PICTURE�฀WHICH฀DEPICTS฀THE฀FOUR฀DIFFERENT฀POSSIBLE฀
STATES฀OF฀THE฀PERSON฀IN฀%GYPTIAN฀CRIMINAL฀LAW�

�A	฀MAJORITY฀�฀CONSCIOUSNESS �D	฀MAJORITY฀�฀NO฀CONSCIOUSNESS

�B	฀MINORITY฀�฀CONSCIOUSNESS �C	฀MINORITY฀�฀NO฀CONSCIOUSNESS

A	฀4O฀ THESE฀ STATES฀ OF฀ THE฀ PERSON�฀ CORRESPOND฀ DIFFERENT฀ TYPES฀ OF฀ CRIMINAL฀
LIABILITY�

A฀ &ULL฀LIABILITY฀IS฀PRESUMED฀FOR฀PEOPLE฀WHO฀HAVE฀ATTAINED฀THE฀AGE฀OF฀EIGH

TEEN฀YEARS฀OF฀AGE฀AND฀DO฀NOT฀LACK฀CONSCIOUSNESS�

B฀ -INORS฀ABOVE฀THE฀AGE฀OF฀SEVEN฀AND฀NOT฀LACKING฀CONSCIOUSNESS฀ARE฀DISTIN

GUISHED฀FROM฀MINORS฀ABOVE฀SEVEN฀AND฀UNDER฀lFTEEN YEARS OF AGE �B�	 AND
MINORS฀ABOVE฀lFTEEN �Bv	� "OTH ARE PARTIALLY LIABLE� BUT THEY ARE TREATED
DIFFERENTLY�฀ 7HEREAS฀ NO฀ PUNISHMENT฀ CAN฀ BE฀ IMPOSED฀ UPON฀ CHILDREN฀
UNDER฀THE฀AGE฀OF฀lFTEEN� WHO CAN ONLY BE THE OBJECT OF PRECAUTIONARY
MEASURES�฀AN฀ALLEVIATED฀PUNISHMENT฀CAN฀BE฀IMPOSED฀ON฀CHILDREN฀ABOVE฀
THE฀AGE฀OF฀lFTEEN� WITH A FURTHER DISTINCTION BETWEEN CHILDREN LESS THAN
SIXTEEN฀YEARS฀OLD฀�Bv�	฀AND฀CHILDREN฀BETWEEN฀SIXTEEN฀AND฀EIGHTEEN฀YEARS฀
OLD฀�Bv�	�฀THE฀FORMER฀ARE฀GIVEN฀A฀PENALTY฀THAT฀IS฀MORE฀LENIENT฀THAN฀THE฀
PENALTY฀GIVEN฀TO฀THE฀LATTER�

C฀ -INORS฀ LACKING฀ CONSCIOUSNESS�฀ EITHER฀ BECAUSE฀ THEY฀ ARE฀ UNDER฀ SEVEN฀
YEARS฀OF฀AGE฀OR฀BECAUSE฀ THEY฀SUFFER฀MENTAL฀WEAKNESS�฀CAN฀BE฀NEITHER฀
PUNISHED฀NOR฀THE฀OBJECT฀OF฀ABOVE
MENTIONED฀MEASURES�

D฀ -AJORS฀ LACKING฀ CONSCIOUSNESS฀ CANNOT฀ BE฀ CONDEMNED฀ TO฀ ANY฀ PENALTY฀
AND฀CAN฀ONLY฀BE฀REFERRED฀TO฀A฀MEDICAL฀INSTITUTION�

)N฀SUM�฀ONE฀MUST฀ASSESS฀THE฀EXISTENCE฀OF฀SIX฀STATES฀OF฀THE฀PERSON�฀4O฀THESE฀
STATES฀CORRESPOND฀THREE฀TYPES฀OF฀LIABILITY�฀FULL฀LIABILITY�฀NO฀LIABILITY�฀AND฀LIMITED฀
LIABILITY�฀4HIS฀CAN฀BE฀SCHEMATIZED฀AS฀FOLLOWS�
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�I	฀FULL฀LIABILITY
MAJORITY฀�฀CONSCIOUSNESS฀;�฀�A	=

�II	฀LIMITED฀LIABILITY
MINORITY฀�฀CONSCIOUSNESS฀;�฀�B	=


฀UNDER฀��฀�B�	

฀ABOVE฀��฀�Bv	

�฀UNDER฀��฀�Bv�	

�฀ABOVE฀��฀�Bv�	

�III	฀NO฀LIABILITY

฀MINORITY฀�฀NO฀CONSCIOUSNESS฀;�฀�C	=

฀MAJORITY฀�฀NO฀CONSCIOUSNESS฀;�฀�D	=

B	฀#ASE
LAW
!LTHOUGH฀THE฀0ENAL฀#ODE฀IDENTIlES TWO DIFFERENT TYPES OF MENTAL WEAKNESS�

FROM฀WHICH฀DIFFERENT฀ TYPES฀OF฀ LEGAL฀ CAPACITY฀ AND฀CRIMINAL฀ LIABILITY฀ FOLLOW�฀ IT฀
DOES฀NOT฀DElNE WHAT MENTAL WEAKNESS IS� (ERE AGAIN� ONE MUST TURN TO THE
JURISPRUDENCE฀OF฀THE฀#OURT฀OF฀#ASSATION�฀EVEN฀THOUGH฀IT฀DOES฀NOT฀SEEM฀TO฀BE฀
ABLE฀TO฀ANSWER฀THIS฀QUESTION฀IN฀A฀SATISFACTORY฀MANNER�฀(ERE฀FOLLOW฀SOME฀OF฀THE฀
PRINCIPLES฀IT฀ESTABLISHED฀IN฀THE฀lELD OF MENTAL HEALTH�

!CCORDING฀ TO฀ THE฀ #OURT฀ OF฀ #ASSATION�฀ NOT฀ ALL฀ MENTAL฀ ILLNESSES฀ LEAD฀ TO฀
AN฀ IMPEDIMENT฀ OF฀ CRIMINAL฀ LIABILITY฀ �#OURT฀ OF฀ #ASSATION�฀ #OMPENDIUM฀ OF฀
0RINCIPLES	�

)T฀IS฀ESTABLISHED฀THAT฀THE฀MENTAL฀ILLNESS�฀WHICH฀IS฀CHARACTERIZED฀AS฀INSANITY฀OR฀
MENTAL฀DISORDER฀AND฀BY฀VIRTUE฀OF฀WHICH฀THERE฀CANNOT฀BE฀ANY฀LEGAL฀LIABILITY�฀IS฀AN฀
ILLNESS฀THAT฀IN฀ITSELF฀PRECLUDES฀CONSCIOUSNESS฀AND฀AWARENESS�฀-OST฀PSYCHOLOGICAL฀
ILLNESSES฀AND฀STATES฀IN฀WHICH฀THE฀PERSON฀DOES฀NOT฀LACK฀CONSCIOUSNESS฀AND฀AWARE

NESS฀CANNOT฀BE฀CONSIDERED฀AS฀A฀CAUSE฀FOR฀THE฀ABSENCE฀OF฀LIABILITY�฀4HE฀COURT฀IS฀NOT฀
OBLIGED฀TO฀APPOINT฀A฀TECHNICAL฀EXPERT฀IN฀THE฀CASE฀SO฀AS฀TO฀DElNE THE SCOPE OF EFFECT
OF฀THE฀ILLNESS฀OF฀THE฀ACCUSED฀ON฀HIS฀CRIMINAL฀LIABILITY�฀EXCEPT฀FOR฀WHAT฀DEPENDS฀
ON฀MERE฀TECHNICAL฀QUESTIONS฀IN฀WHICH฀ITS฀APPRECIATION฀IS฀IMPOSSIBLE฀�#ASE฀.O�฀��฀
��RD฀JUDICIAL฀YEAR�฀SESSION฀OF฀��฀-ARCH�฀�����฀&OLIO฀���฀P�฀����฀#ASE฀.O�฀����฀
��RD฀JUDICIAL฀YEAR�฀SESSION฀OF฀��฀/CTOBER�฀�����฀&OLIO฀���฀P�฀���	�

2EFERENCE฀CAN฀ONLY฀BE฀MADE฀TO฀INSANITY฀AND฀MENTAL฀DISORDER�
.ON
PUNISHMENT฀ BECAUSE฀ OF฀ THE฀ CRIMINAL�S฀ LACK฀ OF฀ CONSCIOUSNESS฀ AND฀

CAPACITY฀TO฀CHOOSE฀HIS฀ACTION฀AT฀THE฀TIME฀OF฀HIS฀COMMITTING฀THE฀ACT฀HAS฀FOR฀ITS฀
SOLE฀SCOPE฀THE฀REFERENCE฀OF฀THIS฀STATE฀TO฀INSANITY฀OR฀DISORDER฀OF฀THE฀MIND฀�#ASE฀
.O�฀����฀��

TH
฀JUDICIAL฀YEAR�฀SESSION฀OF฀��฀!PRIL�฀�����฀&OLIO฀���฀P�฀����฀CASE฀

.O�฀����฀��TH฀JUDICIAL฀YEAR�฀SESSION฀OF฀��฀-ARCH�฀�����฀&OLIO฀���฀P�฀���	�
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/THER฀TYPES฀OF฀MENTAL฀ILLNESS฀MUST฀BE฀DElNED BEFORE DETERMINING WHETHER
THEY฀lT THE CATEGORIES OF INSANITY AND MENTAL DISORDER�

(E฀WHO฀SUFFERS฀FROM฀THE฀STATE฀KNOWN฀AS฀@PSYCHOPATHIC฀PERSONALITY��฀WHICH�฀
FROM฀THE฀SCIENTIlC POINT OF VIEW� IS CONSIDERED AS A PSYCHOLOGICAL ILLNESS� IS
NOT฀DEEMED฀IN฀THE฀REALM฀OF฀LAW฀AS฀SUFFERING฀FROM฀INSANITY฀OR฀DISORDER฀OF฀THE฀
MIND�฀ IN฀ WHICH฀ CASE฀ HE฀ MAY฀ HAVE฀ BEEN฀ CONSIDERED฀ AS฀ LACKING฀ CONSCIOUS

NESS฀OR฀CHOICE฀IN฀HIS฀ACTION฀�#ASE฀.O�฀�����฀��ST฀JUDICIAL฀YEAR�฀SESSION฀OF฀��฀
.OVEMBER�฀�����฀&OLIO฀���฀P�฀���	�

)DIOCY฀IS฀A฀DISORDER฀OF฀THE฀MIND฀THAT฀STOPS฀THE฀GROWTH฀OF฀INTELLECTUAL฀CAPACI

TIES฀BEFORE฀THE฀ACHIEVEMENT฀OF฀THE฀STAGE฀OF฀NATURAL฀MATURITY�฀-ENTAL฀DISORDER฀
DOES฀NOT฀REQUIRE฀FROM฀HE฀WHO฀SUFFERS฀FROM฀IT฀THAT฀HE฀LACKS฀AWARENESS฀AND฀WILL฀
AT฀THE฀SAME฀TIME�฀BUT฀ONLY฀THAT฀HE฀LACKS฀ONE฀OF฀THE฀TWO฀�#ASE฀.O�฀����฀��TH฀
JUDICIAL฀YEAR�฀SESSION฀OF฀��฀-AY�฀�����฀&OLIO฀���฀P�฀���	�

6IOLENT฀EMOTIONS฀AND฀STRESS฀DO฀NOT฀PER฀SE฀CONSTITUTE฀MENTAL฀DISORDERS฀ �CF�฀
REFERENCES฀GIVEN฀BY฀(USNI�฀�����฀����฀N�฀�	�฀%VEN฀INSANITY฀AND฀MENTAL฀DISORDER฀
DO฀NOT฀PRECLUDE฀CRIMINAL฀LIABILITY�฀IT฀IS฀THE฀LACK฀OF฀CONSCIOUSNESS฀AND฀CHOICE฀OF฀
ACTION฀THAT฀PRECLUDES฀LIABILITY฀�CF�฀REFERENCES฀GIVEN฀BY฀(USNI�฀�����฀����฀N�฀�	�

!S฀ FOR฀ THE฀ REFERENCE฀ TO฀ EXPERTISE�฀ THE฀ #OURT฀ OF฀ #ASSATION฀ STIPULATES฀ THE฀
JUDGE�S฀DISCRETIONARY฀POWER�

)T฀ IS฀ ESTABLISHED฀ THAT฀ EVALUATING฀ THE฀ OPINIONS฀ OF฀ EXPERTS�฀ ASSESSING฀ THEIR฀
REPORTS฀AND฀ADJUDICATING฀ IN฀OBJECTIONS฀WHICH฀ THESE฀ REPORTS฀ADDRESS฀BELONGS฀
TO฀ THE฀COURT฀OF฀MERITS�฀WHICH฀HAS฀COMPLETE฀ FREEDOM฀ TO฀EVALUATE฀ THE฀PROBA

TIVE฀FORCE฀OF฀THE฀EXPERT�S฀REPORT฀WHICH฀IS฀PRESENTED฀TO฀IT฀WITHOUT฀BEING฀OBLIGED฀
EITHER฀TO฀APPOINT฀ANOTHER฀EXPERT฀OR฀TO฀RETURN฀THE฀QUESTION฀TO฀THE฀SAME฀EXPERT�฀
PROVIDED฀THAT฀THE฀OPINION฀ON฀WHICH฀IT฀BASES฀ITS฀DECISION฀IS฀VALID฀AND฀DOES฀NOT฀
OPPOSE฀REASON฀AND฀LAW฀�#ASE฀.O�฀���฀��

TH฀
JUDICIAL฀YEAR�฀SESSION฀OF฀�฀-ARCH�฀

�����฀&OLIO฀���฀P�฀���	�

%GYPTIAN฀LAW฀DElNES A MEDICAL ACT �@AMAL฀TIBBÔ	฀AS฀hANY฀ACT฀NECESSARY฀OR฀
DESIRABLE฀FOR฀THE฀USE฀BY฀A฀DOCTOR฀OF฀HIS฀RIGHT฀TO฀PRACTICE฀MEDICINE�v฀4HUS�฀THERE฀
ARE฀MANY฀CONDITIONS฀SO฀THAT฀AN฀ACT฀MAY฀BE฀CONSIDERED฀AS฀MEDICAL�฀THAT฀THE฀INDI

VIDUAL฀PERFORMING฀THE฀ACT฀BE฀FULLY฀AUTHORIZED฀TO฀TREAT฀PATIENTS฀�TARKHÔS฀QÊNßNÔ฀
BI
MUZÊWALAT฀AL
{ILÊJ	�฀HAVING฀OBTAINED฀BEFOREHAND฀THE฀PATIENT�S฀CONSENT฀�RIDÊ�฀
AL
MARÔD	�฀THAT฀THERE฀BE฀A฀THERAPEUTIC฀PURPOSE฀�QASD฀AL
{ILÊJ	�฀4HIS฀THIRD฀REQUIRE

MENT฀IS฀JUSTIlED BY THE FACT THAT TO CURE THE PATIENT IS THE AIM ON WHICH RESTS THE
DOCTORS�฀RIGHT฀TO฀PRACTICE฀MEDICINE฀AND฀SURGERY�฀4HERAPEUTIC฀PURPOSE฀REQUIRES฀
GOOD฀ FAITH฀ �HUSN฀AL
NIYYA	�฀ 3INCE฀ INTEGRITY฀OF฀ THE฀BODY฀ �SALÊMAT฀AL
JISM	฀ IS฀ A฀
PUBLIC฀ MATTER�฀ THERAPEUTIC฀ PURPOSE฀ MAKES฀ UP฀ AN฀ ESSENTIAL฀ CONDITION�฀7HEN฀
THERE฀IS฀NO฀SUCH฀PURPOSE�฀THE฀DOCTOR฀PUTS฀HIMSELF฀OUTSIDE฀THE฀REALM฀OF฀LEGALITY�฀
EVEN฀THOUGH฀HE฀MAY฀HAVE฀ACTED฀WITH฀HIS฀PATIENT�S฀CONSENT฀�THIS฀POINT฀IS฀IMPOR

TANT฀IN฀ORDER฀TO฀UNDERSTAND฀ONE฀OF฀THE฀CONTROVERSIES฀)฀WILL฀DISCUSS฀FURTHER฀ON฀IN฀
MY฀PAPER	�฀4HE฀PRINCIPLE฀OF฀THERAPEUTIC฀PURPOSE฀IS฀SOMEHOW฀SUMMARIZED฀IN฀
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ARTICLE฀��฀OF฀DECREE฀NUMBER฀���
����฀OF฀THE฀-INISTRY฀OF฀(EALTH฀THAT฀INCLUDES฀
ETHICAL฀ RULES฀ AND฀ THE฀ PROFESSIONAL฀ OATH฀ OF฀ MEDICINE�฀ hTHE฀ DOCTOR฀ HAS฀ TO฀ DO฀
EVERYTHING฀POSSIBLE฀FOR฀HIS฀PATIENTS�฀TO฀STRIVE฀TO฀REDUCE฀SUFFERING�฀AND฀TO฀TREAT฀
THEM฀IN฀A฀SENSITIVE฀AND฀HUMANE฀MANNER�v

,AW฀���
����฀PERTAINING฀ TO฀MEDICAL฀PRACTICE฀ �MUZÊWALA฀MIHNAT฀AL
TIBB	฀
STATES฀IN฀ITS฀lRST ARTICLE THAT hMEDICAL PRACTICE AND DOING SURGERY ARE AUTHORIZED
TO฀ ANY฀ %GYPTIAN฀ WHOSE฀ NAME฀ IS฀ REGISTERED฀ ON฀ THE฀ DOCTORS�฀ CAUSE
LIST฀ AT฀ THE฀
-INISTRY฀OF฀(EALTH฀AND฀ON฀THE฀REGISTER฀OF฀THE฀$OCTORS฀3YNDICATE�v฀4HIS฀PRACTICE�฀
THAT฀IS฀ TO฀PERFORM฀A฀MEDICAL฀ACT�฀ IS฀ THUS฀LIMITED฀ONLY฀TO฀LICENSED฀DOCTORS�฀SO฀
FAR฀AS฀ THE฀ACT฀ IN฀QUESTION฀IS฀ JUSTIlED BY ITS AIM TO SERVE THE GENERAL INTEREST�
5NDER฀THIS฀CONDITION�฀THERE฀IS฀NO฀LIMITATION฀TO฀THE฀RIGHT฀OF฀DOCTORS฀TO฀PRACTICE฀
THEIR฀PROFESSION�฀WHICH฀IS฀ORGANIZED฀BY฀A฀ LAW฀THAT฀AUTHORIZES฀PERFORMING฀ALL฀
TYPES฀OF฀SURGICAL฀OPERATIONS฀NECESSARY฀TO฀SAVE฀A฀HUMAN฀LIFE฀OR฀TO฀REDUCE฀THE฀
ILL฀ THAT฀ THREATENS฀ IT�฀ SAVE฀ FOR฀ EXCEPTIONAL฀ CASES฀PROVIDED฀ FOR฀BY฀ THE฀ LAW�฀"UT฀
THE฀PRACTICE฀OF฀THIS฀PROFESSION฀IS฀CLOSELY฀LINKED฀TO฀THIS฀END�฀OUTSIDE฀OF฀WHICH฀
THE฀FACT฀OF฀INmICTING INJURY ON SOMEONE ELSE�S BODILY INTEGRITY IS SANCTIONED BY
THE฀CRIMINAL฀CODE�฀4O฀PUT฀IT฀DIFFERENTLY�฀SAVING฀A฀HUMAN฀LIFE฀OR฀REDUCING฀AN฀ILL฀
THREATENING฀IT฀ARE฀INCLUDED฀IN฀THE฀PERMISSIVE฀CLAUSES฀�#RIMINAL฀#ODE�฀ART�฀�฀AND฀
��	฀THAT฀ALLOW฀ONE฀TO฀AVOID฀THE฀SANCTION฀NORMALLY฀PROVIDED฀FOR฀INmICTING INJURY
ON฀SOMEONE฀ELSE�S฀PHYSICAL฀INTEGRITY฀�#RIMINAL฀#ODE�฀ART�฀���	�฀4HE฀PRINCIPLE฀
IS฀THE฀SAME฀IN฀&RANCE฀WHERE฀hTHE฀DOCTOR�S฀ACTION฀IS฀JUSTIlED� IF HE PURPOSEFULLY
INmICTS INJURY ON THE PATIENT�S BODILY INTEGRITY� BECAUSE LAW AUTHORIZES IT AS LONG
AS฀HE฀IS฀PURSUING฀A฀THERAPEUTIC฀AIM�v฀�0ENNEAU฀������	

4HE฀BASIC฀PRINCIPLE฀IS฀THUS฀THE฀RIGHT฀TO฀BODILY฀INTEGRITY฀�HAQQ฀AL
INSÊN฀l SALÊ

MAT฀AL
JISM	�฀!LL฀PARTS฀OF฀THE฀BODY�฀WHETHER฀THEY฀BE฀VISIBLE฀�ZÊHIRA	฀OR฀HIDDEN฀
�BÊTINA	฀ARE฀CONCERNED�฀&URTHERMORE�฀IT฀IS฀THE฀MATERIAL฀NATURE฀OF฀THE฀PREJUDICE฀
�JASÊMAT฀AL
{UDWÊN	฀THAT฀IS฀SANCTIONED�฀AND฀NOT฀THE฀HIGHER฀VALUE฀OF฀ONE฀ORGAN฀
COMPARED฀TO฀ANOTHER฀�QÔMAT฀AL
{UDß	�฀4HREE฀ELEMENTS฀ARE฀TAKEN฀INTO฀CONSIDER

ATION�฀&IRST�฀PRESERVING฀THE฀NATURAL฀FUNCTIONING฀OF฀THE฀ORGANS฀�ANY฀ACT฀REDUCING฀
THE฀ LEVEL฀OF฀BODILY�฀MENTAL฀OR฀PSYCHOLOGICAL฀HEALTH฀OF฀ THE฀VICTIM฀CONSTITUTES฀
AN฀ INJURY฀ TO฀BODILY฀ INTEGRITY	�฀3ECOND�฀PRESERVING฀GLOBALLY฀AND฀ INTEGRALLY฀ THE฀
ORGANS฀OF฀THE฀BODY�฀&INALLY�฀RELIEVING฀FROM฀PHYSICAL฀AND฀PSYCHOLOGICAL฀SUFFERING฀
�ANY฀ACT฀EXPOSING฀THE฀VICTIM฀TO฀FURTHER฀SUFFERING฀THUS฀CONSTITUTES฀AN฀INJURY฀TO฀
BODILY฀INTEGRITY	�

4O฀SUM฀UP�฀OBTAINING฀LEGAL฀AUTHORIZATION฀TO฀PERFORM฀A฀MEDICAL฀ACT฀�IBÊHA฀
TIBBIYYA	฀ON฀THE฀PATIENT�S฀BODY�฀WHICH฀CONSTITUTES฀A฀DEPARTURE฀FROM฀THE฀RIGHT฀TO฀
BODILY฀INTEGRITY�฀COMES฀UNDER฀THREE฀CONDITIONS�฀BEING฀LEGALLY฀AUTHORIZED฀TO฀TREAT฀
PATIENTS�฀ THERAPEUTIC฀PURPOSE�฀ AND฀OBTAINING฀ THE฀PATIENT�S฀ CONSENT�฀ %GYPTIAN฀
LAW฀IMPOSES฀THE฀CONDITION฀OF฀THE฀PATIENT�S฀CONSENT฀�RIDÊ�฀AL
MARÔD	�฀4HIS฀CON

SENT฀MUST฀BE฀OBTAINED฀BEFOREHAND฀�SÊBIQ฀LI
L
{AMAL฀AL
TIBBÔ	�฀FREELY฀GIVEN฀�HURR	�฀
CONSCIOUS฀ �MUTABASSIR	฀ AND฀ GIVEN฀ BY฀ AN฀ INDIVIDUAL฀ WHO฀ HAS฀ LEGAL฀ AUTHORITY฀
�SÊDIR฀MIN฀DHÔ฀AHLIYYA	�฀-OREOVER�฀CONSENT฀MUST฀STEM฀FROM฀CONDITIONS฀OF฀FULL฀
KNOWLEDGE฀OF฀THE฀NATURE�฀TYPE�฀AND฀DANGERS฀OF฀THE฀POSSIBLE฀CONSEQUENCES฀OF฀
THE฀MEDICAL฀ACT฀REQUIRING฀SUCH฀CONSENT�฀AND฀THIS฀SO฀THAT฀THE฀PATIENT฀WOULD฀BE฀
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ABLE฀ TO฀ EXPRESS฀ HIS฀ ACCEPTANCE฀ OR฀ REFUSAL�฀ )N฀ CASES฀ OF฀ INCAPACITY฀ �@ADÔM฀ AL

AHLIYYA�฀THAT฀IS�฀FOR฀CHILDREN฀UNDER฀SEVEN฀YEARS฀OF฀AGE	฀OR฀OF฀REDUCED฀CAPACITY฀
�NÊQIS฀AL
AHLIYYA�฀THAT฀IS�฀NOT฀YET฀OF฀ADULT฀AGE	�฀CONSENT฀MUST฀BE฀OBTAINED฀FROM฀
THE฀INDIVIDUAL฀WHO฀LEGALLY฀REPRESENTS฀THE฀PATIENT�

7(!4฀,!7฀/.฀4(%฀"//+3฀3!93฀!.$฀$/%3฀./4฀3!9

3O฀FAR�฀WE฀ONLY฀GOT฀THE฀FORMAL฀DElNITION PROPOSED BY JURISPRUDENCE AND CASE
LAW�฀)N฀THIS฀SECTION�฀)฀SHALL฀SHOW฀HOW฀BOTH฀CONSTITUTE฀EFlCIENT INSTRUMENTS IN
THE฀HANDS฀OF฀ PROFESSIONALS฀ ORIENTING฀ TO฀ hLAW฀ON฀ THE฀BOOKSv฀ FOR฀ ALL฀ PRACTICAL฀
PURPOSES�฀4HEN�฀)฀SHALL฀STRESS฀THAT฀THE฀SAME฀LAW฀CANNOT฀BE฀TAKEN฀AS฀AN฀ACCOUNT฀
OF฀THE฀LEGAL฀PRACTICE฀THAT฀LED฀TO฀ITS฀WRITING�฀)N฀OTHER฀WORDS�฀WHEREAS฀LAW฀ON฀THE฀
BOOKS฀HELPS฀PROFESSIONAL฀ACTORS฀CONDUCTING฀THEIR฀ACTION�฀IT฀DOES฀NOT฀RETROSPEC

TIVELY฀ACCOUNT฀FOR฀THE฀SAME฀ACTION�

,AW฀ON฀THE฀BOOKS�฀FOR฀ALL฀PRACTICAL฀PURPOSES

)NSTEAD฀OF฀SERVING฀AS฀ACCOUNTS฀FOR฀PAST฀LEGAL฀ACTIONS�฀JURISPRUDENCE฀AND฀CASE฀
LAW฀ARE฀USED฀BY฀LAW฀PROFESSIONALS฀TO฀ORIENT฀THEIR฀FUTURE฀LEGAL฀ACTIONS�฀)T฀MEANS฀
THAT฀ THEY฀ SERVE฀ AS฀ PROSPECTIVE฀ GUIDEBOOKS฀ OR฀ MILESTONES฀ FOR฀ ACTION฀ MORE฀
THAN฀RETROSPECTIVE฀DESCRIPTIONS฀OF฀ACTION�฀4AKING฀THEM฀FOR฀SOURCES฀ALLOWING฀
THE฀ RECONSTITUTION฀ OF฀ SOME฀ FACTUAL฀ TRUTH฀ WOULD฀ IMPLICATE฀ A฀ TRIPLE฀ MISTAKE�฀
OMITTING฀TO฀CONSIDER฀THAT฀THE฀DOCTRINAL฀AND฀JURISPRUDENTIAL฀DOCUMENTS฀WERE฀
WRITTEN฀FOR฀THE฀PRACTICAL฀PURPOSES฀OF฀THEIR฀FUTURE฀USE�฀NEGLECTING฀THAT฀THE฀SAME฀
DOCUMENTS฀TAKE฀INTO฀ACCOUNT฀THE฀MODALITIES฀OF฀THEIR฀ELABORATION฀ONLY฀INSOFAR฀
AS฀IT฀lTS THEIR SELECTIVE CARE FOR PROCEDURAL CORRECTNESS AND LEGAL RELEVANCE�
FORGETTING฀ THAT฀ THESE฀ DOCUMENTS฀ CONSTITUTE฀ LEGAL฀ hGENERALIZATIONSv฀ AND฀ NOT฀
FACTUAL฀hSINGULARIZATIONSv�

)N฀THE฀SOCIOLOGICAL฀ENDEAVOUR฀WE฀PURSUE�฀WHICH฀MAINLY฀AIMS฀AT฀DESCRIBING฀
THE฀ACTIVITY฀OF฀ JUDGING�฀ LAW฀ON฀ THE฀BOOKS฀ FUNCTIONS฀AS฀A฀MILESTONE฀ TO฀WHICH฀
PEOPLE฀ ORIENT�฀ )T฀ IS฀ NECESSARY฀ TO฀ ASSESS฀ ITS฀ NATURE�฀ FOR฀ IT฀ ALLOWS฀ CATCHING฀ AN฀
AMOUNT฀OF฀FEATURES฀THAT฀FORM฀THE฀BACKGROUND฀UNDERSTANDING฀OF฀PEOPLE฀ENGAGED฀
IN฀ JUDICIAL฀ ACTIVITIES�฀ )N฀ THIS฀ SENSE�฀ LAW฀ ON฀ THE฀ BOOKS฀ CAN฀ BE฀ CONSIDERED฀ AS฀
THE฀TERMINUS฀A฀QUO฀FROM฀WHICH฀LAW฀PROFESSIONALS฀ENGAGE฀INTO฀THE฀PROCESS฀OF฀
LEGAL฀CHARACTERIZATION�฀)T฀IS฀THEREFORE฀ONE฀OF฀THE฀SOURCES฀TO฀WHICH฀JUDGES�฀FOR฀
INSTANCE�฀REFER฀IN฀AN฀INTERTEXTUAL฀MANNER฀IN฀ORDER฀TO฀GIVE฀TO฀THE฀PENDING฀PRO

CEDURE฀THE฀FORM฀OF฀A฀JUDICIAL฀RULING�฀,AW฀ON฀THE฀BOOKS฀CAN฀THUS฀BE฀CONSIDERED฀
AS฀AN฀INTERTEXTUAL฀SUPPORT฀THROUGH฀WHICH฀JUDICIAL฀WORK฀EXPLICITLY฀INCORPORATES฀
SOME฀CURRENT฀ACTION฀WITHIN฀THE฀AUTHORITY฀OF฀LEGAL�฀DOCTRINAL฀AND฀JURISPRUDEN

TIAL฀TEXTS�฀4HE฀IDEA฀OF฀INTERTEXTUALITY฀REFERS฀TO฀THE฀WORK฀OF฀"AKHTIN฀�6OLOSHINOV�฀
�����฀"AKHTIN�฀�����฀����	฀AND฀TO฀THE฀CLAIM฀THAT฀A฀TEXT฀HAS฀GENERALLY฀A฀DIALOGI

CAL฀AND฀POLYPHONIC฀DIMENSION�฀!S฀-ATOESIAN฀������฀���	฀PUTS฀IT�฀THIS฀TEXT฀CAN฀
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hINCORPORATE฀THE฀INTERPENETRATION฀OF฀MULTIPLE฀AND฀SHIFTING฀VOICES�฀ IDEOLOGIES�฀
AND฀HISTORICAL฀CONTEXTS฀WHEN฀CONTEXTUALIZED฀TO฀lT THE DISCURSIVE RELEVANCIES OF
A฀CURRENT฀PERFORMANCE�v

"EYOND฀THE฀INTERTEXTUAL฀NATURE฀OF฀RULINGS�฀ONE฀HAS฀TO฀SHOW฀HOW฀THEY฀PAR

TICIPATE฀ IN฀A฀PROCESS฀OF฀ FORMAL฀ABSTRACTION฀AIMING฀AT฀ENDOWING฀PRACTITIONERS฀
WITH฀GUIDE฀MARKS฀THAT฀WILL฀ALLOW฀THEM฀TO฀ORIENT฀THEMSELVES฀IN฀CASES฀CONSIDERED฀
SIMILAR�฀ )N฀ THAT฀ SENSE�฀ LEGAL�฀ JURISPRUDENTIAL฀ AND฀ DOCTRINAL฀ TEXTS฀ DO฀ NOT฀ CARE฀
ABOUT฀HISTORY฀BUT฀CORRESPOND฀TO฀THE฀PRACTICAL฀WILL฀ TO฀USE฀THEM฀AS฀REFERENCES฀
FOR฀ALL฀FUTURE฀LEGAL฀PRACTICAL฀PURPOSES�฀5SING฀*ACKSON�S฀������฀��
���	฀SEMIOTIC฀
LANGUAGE�฀WE฀CAN฀SAY฀THAT฀THESE฀TEXTS฀HAVE฀AS฀A฀PRACTICAL฀PURPOSE฀TO฀BE฀USED฀AS฀
UNDERLYING฀SCHEMES฀OF฀INTERPRETATION฀AND฀EVALUATION฀OF฀NEW฀CASES฀SUBMITTED฀TO฀
LAW฀PRACTITIONERS�฀ATTENTION�฀"Y฀SO฀DOING�฀THEY฀SET฀THE฀POSSIBILITY฀CONDITIONS฀OF฀
CERTAIN฀TYPES฀OF฀INTERPRETATION฀WHILE฀FORECLOSING฀OTHERS฀�5MPHREY�฀�����฀���	�

4O฀ILLUSTRATE฀THE฀POINT�฀ )฀SHALL฀USE฀A฀CASE฀TAKEN฀FROM฀THE฀#OMPENDIUM฀OF฀
THE฀#OURT฀OF฀#ASSATION�S฀RULINGS฀�#OURT฀OF฀#ASSATION�฀�����฀#ASE฀.O�฀���฀�����฀
CLAIM฀.O�฀�����฀��ND฀JUDICIAL฀YEAR	�฀)T฀ALLOWS฀OBSERVING฀HOW฀CASE
LAW฀TEXTS฀ARE฀
PROSPECTIVELY฀ORGANIZED฀TO฀SERVE฀AS฀INTERPRETIVE฀SCHEMES฀IN฀CASES฀WHICH฀FUTURE฀
JUDGES฀WILL฀PREEMPTIVELY฀CHARACTERIZE฀AS฀MEDICAL฀MISTAKES�฀&IRST�฀LET฀US฀NOTE฀THE฀
FORM฀TAKEN฀BY฀FACTS฀ENUNCIATION฀�WAQÊ�I@	�

4HE฀CIVIL฀PETITIONER฀DIRECTLY฀INTRODUCED฀HIS฀PETITION฀BEFORE฀THE฀!ZBAKIYYA฀
#OURT฀OF฀MISDEMEANOURS฀AGAINST฀THE฀lRST DEFENDANT� CLAIMING THAT THE LATTER�
DURING฀ THE฀MONTH฀OF฀$ECEMBER฀�����฀ IN฀ THE฀DISTRICT฀OF฀!ZBAKIYYA�฀WAS฀ THE฀
CAUSE฀OF฀A฀FAULT฀�KHATA�	�฀DUE฀TO฀HIS฀NEGLIGENCE฀�IHMÊL	�฀HIS฀LACK฀OF฀CARE฀�{ADAM฀
IHTIRÊZ	฀AND฀PRECAUTION฀�{ADAM฀IHTIYÊT	�฀AND฀HIS฀LACK฀OF฀OBSERVANCE฀OF฀MEDI

CAL฀ PRINCIPLES฀ THAT฀ MUST฀ BE฀ FOLLOWED฀ �{ADAM฀ MURÊ{ÊTIHI฀ LI
L
USßL฀ AL
TIBBIYYA฀
AL
WÊJIBIYYA฀AL
ITTIBÊ{	�฀ THAT฀ RESULTED฀ IN฀ THE฀COMPLETE฀ LOSS฀OF฀ THE฀PETITIONER�S฀
EYESIGHT฀OF฀BOTH฀EYES�฀4HIS฀IS฀BECAUSE฀HE฀;THE฀DEFENDANT=฀CONDUCTED฀ON฀HIM฀
;THE฀PETITIONER=฀A฀SURGICAL฀OPERATION฀ON฀BOTH฀EYES฀AT฀THE฀SAME฀TIME฀WITH฀THE฀
AIM฀TO฀REMOVE฀THE฀CATARACT�฀WITHOUT฀MAKING฀IT฀PRECEDED฀BY฀THE฀MEASURES฀AND฀
EXAMINATIONS฀ THAT฀ MUST฀ BE฀ MEDICALLY฀ PERFORMED�฀ SINCE฀ HE฀ CONDUCTED฀ THE฀
OPERATION฀ON฀THE฀PETITIONER฀WITHOUT฀NOTIFYING฀HIM฀AND฀WITHOUT฀HIM฀GIVING฀HIS฀
CONSENT�฀SINCE฀HE฀OPERATED฀THEM฀;THE฀EYES=฀WITHOUT฀THE฀ASSISTANCE฀OF฀AN฀ANES

THETIST฀AND฀OUTSIDE฀ANY฀HOSPITAL�฀SINCE฀HE฀DID฀NOT฀COMPEL฀HIM฀;THE฀PETITIONER=฀
TO฀ TAKE฀SOME฀REST฀AND฀TO฀HAVE฀A฀MEDICAL฀ FOLLOW
UP฀AFTER฀ THE฀OPERATION�฀BUT�฀
ON฀ THE฀ CONTRARY�฀ HE฀ ;THE฀ DEFENDANT=฀ ABANDONED฀ HIM฀ ;THE฀ PETITIONER=฀ IN฀ THE฀
MIDDLE฀OF฀ THE฀STREET฀WITHOUT฀ASSISTANCE�฀AND฀ THIS฀ LED฀ TO฀ THE฀ INmAMMATION OF
HIS฀TWO฀EYES�฀ TO฀THEIR฀ TUMEFACTION�฀AND฀TO฀THE฀SUPERVENING฀OF฀COMPLICATIONS฀
THAT฀WEAKENED฀HIS฀EYESIGHT�฀(E฀ ;THE฀CIVIL฀PETITIONER=฀ASKED฀ THAT฀HE฀BE฀CON

DEMNED฀PURSUANT฀TO฀!RT�฀�����
�฀OF฀THE฀#ODE฀OF฀0ENAL฀0ROCEDURE฀AND฀THAT฀HE฀
BE฀COMPELLED�฀TOGETHER฀WITH฀THE฀COMPANY฀-ISR฀LI
L
BITRßL�฀IN฀ITS฀QUALITY฀OF฀THE฀
RESPONSIBLE฀ FOR฀ CIVIL฀ OBLIGATIONS�฀ TO฀PAY฀ A฀ COMPENSATION฀ ;x=�฀ THE฀ EXPENSES฀
AND฀THE฀RETAINERS฀;x=�฀4HEN�฀HE฀;THE฀CIVIL฀PETITIONER=฀AMENDED฀HIS฀PETITION฀AND฀
ASKED฀A฀SUM฀OF฀;THE฀DOUBLE=�฀4HE฀ABOVEMENTIONED฀COURT฀ RULED฀IN฀PRESENCE�฀
ON฀��฀ *UNE�฀�����฀PURSUANT฀ TO฀ THE฀PROVISION฀ ;STIPULATED=฀ IN฀ THE฀ACCUSATION�฀
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;AND฀DECIDED=�฀��	฀THE฀CONDEMNATION฀OF฀THE฀ACCUSED฀PERSON฀TO฀PAY฀A฀lNE ;x=�
AND฀��	�฀WITH฀REGARD฀TO฀THE฀CIVIL฀PETITION�฀TO฀TURN฀DOWN฀THE฀MEANS฀OF฀DEFENCE�฀
INVOKED฀BY฀THE฀COMPANY฀RESPONSIBLE฀FOR฀CIVIL฀OBLIGATIONS�฀ACCORDING฀TO฀WHICH฀
THE฀PETITION฀WAS฀NOT฀ADMISSIBLE฀WITH฀REGARD฀TO฀ANYBODY฀ELSE฀THAN฀THE฀PERSON฀
WHO฀ACTED฀IN฀ONE�S฀CAPACITY�฀TO฀DECLARE฀THE฀PETITION฀ADMISSIBLE�฀AND฀TO฀COMPEL฀
THE฀ ACCUSED฀ PERSON฀ TOGETHER฀ WITH฀ THE฀ ABOVEMENTIONED฀ COMPANY฀ TO฀ PAY฀ TO฀
THE฀CIVIL฀PETITIONER฀;x=฀A฀COMPENSATION�฀TO฀THE฀EXPENSES฀AND฀;x=฀THE฀RETAIN

ERS฀;x=�฀4HE฀ACCUSED฀PERSON�฀AS฀WELL฀AS฀THE฀RESPONSIBLE฀FOR฀CIVIL฀OBLIGATIONS�฀
INTRODUCED฀AN฀APPEAL฀AGAINST฀THIS฀RULING�฀4HE฀#AIRO฀#OURT฀OF฀&IRST฀)NSTANCE�฀IN฀
ITS฀ APPEALS฀CIRCUIT�฀ RULED฀ IN฀PRESENCE฀ON฀��฀!PRIL�฀�����฀ ;AND฀DECIDED=฀ THE฀
ADMISSIBILITY฀OF฀THE฀APPEAL฀WITH฀REGARD฀TO฀ITS฀FORM฀AND฀THE฀CONlRMATION OF THE
RULING฀AGAINST฀WHICH฀THE฀APPEAL฀WAS฀LODGED฀AS฀TO฀THE฀PENALTY฀;VIZ��฀THE฀lNE=
AND฀ITS฀AMENDMENT฀AS฀TO฀THE฀COMPENSATION�฀LIMITING฀IT฀;x=�฀PLUS฀THE฀EXPENSES฀
CORRESPONDING฀TO฀THE฀TWO฀DEGREES฀OF฀JURISDICTION฀AND฀;x=฀THE฀RETAINERS�฀"OTH฀
THE฀CONDEMNED฀PERSON฀AND฀ THE฀ RESPONSIBLE฀ FOR฀CIVIL฀OBLIGATIONS฀DECIDED฀ TO฀
APPEAL฀AGAINST฀THIS฀RULING฀BY฀THE฀WAY฀OF฀CASSATION�

4HIS฀PRESENTATION฀OF฀THE฀CASE฀FACTS�฀WHICH฀TAKES฀PLACE฀IN฀THE฀PUBLICATION฀
OF฀THE฀#OURT฀OF฀#ASSATION�S฀RULINGS฀SUBSEQUENTLY฀TO฀THE฀SUMMARY฀OF฀THE฀LEGAL฀
GROUNDS฀ OF฀ THE฀ RULING�฀ OBVIOUSLY฀ REmECTS THE PROSPECTIVE ORIENTATION OF THE
TEXT�฀ &ACTUALITY฀ IS฀ REDUCED฀ TO฀ SUCH฀ A฀ MINIMAL฀ LEVEL฀ THAT฀ IT฀ PRESENTS฀ A฀ STAN

DARDIZED฀ FACE�฀ SO฀ THAT฀ IT฀ IS฀MADE฀EASY฀ FOR฀ A฀ VIRTUAL฀ FUTURE฀ JUDGE฀ TO฀MAKE฀A฀
JUDGEMENT฀OF฀RELATIVE฀SIMILARITY฀BETWEEN฀THE฀CASE฀UNDER฀HIS฀SCRUTINY฀AND฀THE฀
PRECEDENT฀CONSTITUTED฀BY฀THE฀CASE฀AT฀HAND�฀4HE฀DESCRIPTION฀OF฀ THE฀ FAULT฀ THAT฀
LED฀TO฀THE฀CONDEMNATION฀IS฀NOT฀DETAILED�฀BUT฀CONCENTRATES฀ON฀THE฀CONTRARY฀ON฀
THE฀SOLE฀ELEMENTS฀AMONG฀CASE฀FACTS฀THAT฀MIGHT฀HAVE฀SOME฀LEGAL฀RELEVANCE�฀)N฀
OUR฀CASE฀�A฀CASE฀OF฀MEDICAL฀RESPONSIBILITY	�฀IT฀MEANS฀THE฀ELEMENTS฀CONSTITUTIVE฀
OF฀ A฀ MEDICAL฀ ACT฀ AND฀ ITS฀ CONDITIONS�฀ $OCTRINE�฀ JURISPRUDENCE฀ AND฀ LEGISLA

TION฀�1ÊYID�฀����	฀DElNE MEDICAL ACT �@AMAL฀TIBBÔ	฀AS฀hANY฀ACTION฀NECESSARY฀
OR฀DESIRABLE฀ FOR฀ THE฀EXERCISE฀BY฀A฀PHYSICIAN฀OF฀HIS฀RIGHT฀ TO฀PRACTICE฀MEDICAL฀
PROFESSIONv฀ AND฀ SUBMIT฀ IT฀ TO฀ THREE฀ CONDITIONS�฀ THAT฀ ITS฀ PERFORMER฀ BE฀ LEGALLY฀
AUTHORIZED฀ TO฀ DISPENSE฀ HIS฀ CARE฀ �TARKHÔS฀ QÊNßNÔ฀ BI
MUZÊWALAT฀ AL
@ILÊJ	�฀ THAT฀
THE฀PATIENT฀EXPRESSED฀HIS฀CONSENT฀�RIDÊ�฀AL
MARÔD	�฀THAT฀THERE฀BE฀A฀THERAPEUTIC฀
INTENT฀�QASD฀AL
@ILÊJ	�฀&ACTS฀DESCRIPTION�฀AS฀PROCESSED฀IN฀OUR฀CASE฀BY฀THE฀#OURT฀
OF฀#ASSATION�฀IS฀CLEARLY฀ORGANIZED฀AROUND฀THIS฀ISSUE฀OF฀KNOWING฀WHETHER฀THESE฀
ELEMENTS฀ARE฀GATHERED฀OR฀NOT�฀4HE฀CASE฀THAT฀IS฀PROCESSED฀HERE฀IS฀STRIPPED฀OF฀ITS฀
SINGULARITY฀AND฀SERVES฀A฀BASIS฀FOR฀A฀GENERALIZING฀PROCESS฀ON฀WHICH฀SOME฀FUTURE฀
VIRTUAL฀JUDGE฀WILL฀LEAN฀IN฀ORDER฀TO฀CHARACTERIZE฀THE฀NEW฀FACTUALITY฀THAT฀WILL฀BE฀
SUBMITTED฀TO฀HIM�

%VEN฀BEFORE฀THE฀ENUNCIATION฀OF฀CASE฀FACTS�฀HOWEVER�฀ THE฀#OMPENDIUM฀OF฀
THE฀#OURT฀OF฀#ASSATION�S฀RULINGS฀ENUMERATES฀A฀LIST฀OF฀KEYWORDS฀REFERRING฀TO฀THE฀
FORMULATION฀OF฀RULES฀CONCERNING฀LEGAL฀QUESTIONS฀RAISED฀TO฀THE฀#OURT�฀4HIS฀SUM

MARIZED฀ENUMERATION฀PROCEEDS฀IN฀TWO฀STEPS�฀&IRST�฀THE฀ENUMERATION฀IN฀ITS฀MOST฀
CONDENSED฀FORM�

EMA10 Final.indd   212 10/12/07   13:34:53 



���

SCIENCE, LAW, AND THE BODY

�A	฀APPEAL฀;x=
�B	฀ CRIMINAL฀ RESPONSIBILITY฀ n฀ CIVIL฀ RESPONSIBILITY฀ n฀ FAULT฀ n฀ UNINTENTIONAL฀

INJURY฀n฀MEDICINE฀n฀TRIAL฀COURT฀n฀hITS฀JURISDICTION฀REGARDING฀THE฀ASSESSMENT฀OF฀
THE฀FAULT฀THAT฀IS฀REQUIRED฀TO฀ENGAGE฀RESPONSIBILITYv

THE฀ TRIAL฀ COURT�S฀ JURISDICTION฀ REGARDING฀ THE฀ASSESSMENT฀OF฀ THE฀ FAULT฀ THAT฀ IS฀
REQUIRED฀TO฀ENGAGE฀CRIMINAL฀AND฀CIVIL฀RESPONSIBILITY฀n฀EXAMPLE฀FROM฀THE฀PER

FORMING฀OF฀SURGICAL฀SURGERY฀ON฀BOTH฀EYES฀TOGETHER฀AT฀THE฀SAME฀TIME฀THAT฀RESULTED฀
IN฀THE฀LOSS฀OF฀EYESIGHT

�C	฀PERMISSIVE฀CAUSES฀�ASBÊB฀AL
IBÊHA	฀n฀hTHE฀PHYSICIAN�S฀WORKv฀n฀CRIMINAL฀
RESPONSIBILITY฀n฀FAULT฀n฀UNINTENTIONAL฀INJURY฀n฀MEDICINE

AUTHORISATION฀OF฀PHYSICIAN�S฀WORK฀n฀ITS฀CONDITION฀IS฀THAT฀WHAT฀HE฀PERFORMS฀
CORRESPONDS฀TO฀THE฀GROUND฀PRINCIPLES฀OF฀THE฀OPERATION฀DECIDED฀n฀TO฀RENOUNCE฀
FOLLOWING฀THESE฀GROUND฀PRINCIPLES฀OR฀TO฀BREACH฀THEM฀ENGAGES฀CRIMINAL฀RESPON

SIBILITY

�D	฀ FAULTY฀ AUTHORISATION฀ �IBÊHA฀KHATA�	฀ n฀ CRIME฀n฀ hTO฀ COMMIT฀ A฀ CRIMEv฀ n฀
CRIMINAL฀RESPONSIBILITY

IT฀IS฀ENOUGH฀THAT฀THERE฀BE฀ONLY฀ONE฀TYPE฀AMONG฀THE฀TYPES฀OF฀FAULTS฀ENUMER

ATED฀IN฀ARTICLE฀���฀OF฀THE฀#ODE฀OF฀CRIMINAL฀PROCEDURE฀TO฀OPEN฀THE฀POSSIBILITY฀
OF฀PENALTY฀FOR฀THE฀CRIME฀OF฀UNINTENTIONAL฀INJURY

�E	฀EVIDENCE฀�ITHBÊT	฀;x=
�F	฀LINK฀OF฀CAUSALITY฀;x=
�G	฀CIVIL฀RESPONSIBILITY฀;x=

4HEN�฀THE฀SAME฀ENUMERATION฀IN฀A฀MORE฀EXPANDED฀FORM�
�฀�฀;x=฀
�฀ �฀ )F฀ THE฀ TRIAL฀ COURT�฀ IN฀ ITS฀ CAPACITY฀ TO฀ ASSESS฀ THE฀ FAULT฀ ENGAGING฀ THE฀

CRIMINAL฀ OR฀ CIVIL฀ RESPONSIBILITY฀ OF฀ THIS฀ WHO฀ COMMITS฀ IT�฀ CONSIDERED฀ THAT฀ THE฀
PETITIONER�฀WHO฀ IS฀ A฀ SPECIALIST�฀HAD฀COMMITTED฀A฀ FAULT฀WHEN฀PERFORMING฀ THE฀
SURGERY฀ON฀BOTH฀EYES฀AT฀THE฀SAME฀TIME�฀WITHOUT฀IT฀BEING฀NECESSARY฀TO฀GO฀FAST฀IN฀
THE฀PERFORMANCE฀OF฀THE฀SURGERY฀CONSIDERING฀CIRCUMSTANCES฀;OF฀THE฀CASE=฀AND฀
CIRCUMSTANCES฀ INDICATED฀ IN฀ THE฀ TECHNICAL฀ REPORTS฀ AND฀ WITHOUT฀ HAVING฀ TAKEN฀
ALL฀ THE฀ GENERAL฀ PRECAUTIONS฀ TO฀ GUARANTY฀ THE฀ RESULT�฀ AND฀ WITHOUT฀ CONFORMING฀
TO฀THE฀COMPELLING฀PRECAUTION฀THAT฀IS฀SUITABLE฀AND฀TO฀THE฀NATURE฀OF฀THE฀METHOD฀
CHOSEN�฀AND฀THAT฀HE฀;VIZ�฀THE฀PETITIONER=฀HAS฀CONSEQUENTLY฀EXPOSED฀THE฀PATIENT฀
TO฀COMPLICATIONS฀FOR฀BOTH฀HIS฀EYES฀AT฀THE฀SAME฀TIME�฀A฀SITUATION฀THAT฀LED฀TO฀THE฀
COMPLETE฀LOSS฀OF฀HIS฀EYESIGHT�฀;IF฀THE฀TRIAL฀COURT฀HAS฀CONSIDERED฀IT=฀THE฀DEGREE฀
THAT฀WAS฀ESTABLISHED฀FOR฀THE฀FAULT฀IS฀IN฀ITSELF฀ONLY฀ENOUGH฀TO฀BRING฀ON฀THE฀PETI

TIONER฀THE฀RESPONSIBILITY฀AT฀;BOTH=฀CRIMINAL฀AND฀CIVIL฀LEVELS�

�฀ �฀ )T฀ IS฀ ESTABLISHED฀ THAT฀ THE฀ AUTHORISATION฀ FOR฀ PERFORMING฀ THE฀ ACTIVITY฀
OF฀PHYSICIAN฀ IS฀MADE฀CONDITIONAL฀UPON฀ THE฀ FACT฀ THAT฀WHAT฀HE฀PERFORMS฀COR

RESPONDS฀ TO฀ THE฀ESTABLISHED฀SCIENTIlC GROUND PRINCIPLES� IF HE DEVIATES FROM
OBSERVING฀THESE฀GROUND฀PRINCIPLES฀OR฀BREACHES฀THEM�฀CRIMINAL฀RESPONSIBILITY฀IS฀
ASCRIBED฀TO฀HIM฀ACCORDING฀TO฀THE฀INTENTIONAL฀CHARACTER฀OF฀THE฀DEED�฀ITS฀RESULT฀OR฀
ITS฀INSUFlCIENCIES AND THE LACK OF PRECAUTIONS TAKEN IN ITS IMPLEMENTATION�
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�฀�฀)T฀IS฀ENOUGH฀AS฀TO฀THE฀EXISTENCE฀OF฀THE฀CRIME฀OF฀UNINTENTIONAL฀INJURY฀
THAT฀ONLY฀ONE฀TYPE฀AMONG฀THE฀TYPES฀OF฀FAULT฀ENUMERATED฀IN฀ARTICLE฀���฀OF฀THE฀
#ODE฀OF฀CRIMINAL฀PROCEDURE฀BE฀CONSTITUTED�

�฀�฀;x=
�฀�฀;x=
�฀�฀;x=

)T฀ IS฀ONLY฀AT฀ THE฀LAST฀STAGE฀THAT฀ THE฀#OURT฀OF฀#ASSATION�S฀RULING฀STRUCTURE฀IS฀
INTEGRALLY฀REITERATED�฀ADDING฀ONLY฀FEW฀ELEMENTS฀TO฀WHAT฀WAS฀SUMMARIZED฀PREVI

OUSLY�฀4HIS฀RULING฀STRUCTURE฀IS�฀BY฀THE฀WAY�฀NOT฀REPRODUCED฀IN฀THE฀COMPENDIA฀OF฀
RULES฀FORMULATED฀BY฀THE฀#OURT฀�MAJMß@ÊT฀AL
QAWÊ@ID฀ALLATÔ฀QARRARATHÊ฀MAHKAMAT฀
AL
NAQD	�฀)T฀EXPLICITLY฀APPEARS฀FROM฀THE฀ORGANIZATION฀OF฀THE฀RULINGS฀PUBLICATION฀
THAT฀THEIR฀PRESENTATION฀MAINLY฀TARGETS฀ITS฀FORTHCOMING฀USERS�฀)N฀THAT฀SENSE�฀#OURT฀
OF฀#ASSATION�S฀CASE฀LAW฀BELONGS฀MORE฀TO฀THE฀WRITING฀OF฀LEGAL฀PRINCIPLES฀FOR฀ALL฀
FUTURE฀PRACTICAL฀PURPOSES฀THAN฀TO฀THE฀DETAILED฀ACCOUNTING฀OF฀PAST฀FACTS�

&ORMAL฀ABSTRACTION฀AND฀HIDING฀OF฀PRACTICAL฀CIRCUMSTANCES฀OF฀WRITING

4HERE฀IS฀A฀GAP฀BETWEEN฀FORMAL฀RENDERINGS฀PRODUCED฀IN฀JURISPRUDENCE฀AND฀COURT฀
RULINGS�฀ON฀THE฀ONE฀HAND�฀AND฀FACTS฀AS฀THEY฀ARE฀SUPPOSED฀TO฀REPORT฀THEM�฀ON฀
THE฀OTHER฀HAND�฀!S฀(ART฀������฀���	฀UNDERSCORES�฀WHEN฀SPEAKING฀OF฀THE฀RULE฀OF฀
LAW�฀h0ARTICULAR฀FACT
SITUATIONS฀DO฀NOT฀AWAIT฀US฀ALREADY฀MARKED฀OFF฀FROM฀EACH฀
OTHER�฀AND฀LABELLED฀AS฀INSTANCES฀OF฀THE฀GENERAL฀RULE�฀THE฀APPLICATION฀OF฀WHICH฀IS฀
IN฀QUESTION�฀NOR฀CAN฀THE฀RULE฀ITSELF฀STEP฀FORWARD฀TO฀CLAIM฀ITS฀OWN฀INSTANCES�฀�x	฀
#ANONS฀OF฀@INTERPRETATION�฀CANNOT฀ELIMINATE�฀THOUGH฀THEY฀CAN฀DIMINISH�฀THESE฀
UNCERTAINTIES�฀FOR฀THESE฀CANONS฀ARE฀THEMSELVES฀GENERAL฀RULES฀FOR฀THE฀USE฀OF฀LAN

GUAGE�฀AND฀MAKE฀USE฀OF฀GENERAL฀TERMS฀WHICH฀THEMSELVES฀REQUIRE฀INTERPRETATION�฀
4HEY฀CANNOT�฀ANY฀MORE฀THAN฀OTHER฀RULES�฀PROVIDE฀FOR฀THEIR฀OWN฀INTERPRETATION�v฀
)N฀OTHER฀WORDS�฀hLEGAL฀RULES฀COVER฀AN฀INDElNITE RANGE OF CONTINGENT� CONCRETE
POSSIBILITIES�฀4HE฀RULES฀MUST�฀IN฀SHORT�฀BE฀APPLIED�฀AND฀TO฀SPECIlC CONlGURATIONS
OF฀CIRCUMSTANCES฀WHICH฀MAY฀NEVER฀BE฀IDENTICAL�฀�x	฀;4=HE฀PRECEDENT฀HAVING฀
BEEN฀ESTABLISHED�฀THERE฀MUST฀STILL฀BE฀A฀JUDGEMENT฀AS฀TO฀WHETHER฀THE฀NEXT฀OCCA

SION฀ IS฀ SUFlCIENTLY SIMILAR TO FALL WITHIN THE SCOPE OF THE PRIOR JUDGEMENT�v
�(ERITAGE�฀ �����฀ ���
���	฀4HIS฀ CAN฀ BE฀ TERMED฀ THE฀ INDEXICAL฀ AND฀ REmEXIVE
NATURE฀OF฀NORMATIVE฀PHENOMENA�฀THAT฀IS฀TO฀SAY�฀THE฀TENDENCY฀OF฀EVENTS฀TO฀POINT฀
TOWARDS฀THE฀NORMS฀TO฀WHICH฀REFERENCE฀IS฀MADE฀AND฀TOWARDS฀THE฀SIGNIlCATION
WHICH฀THESE฀SAME฀NORMS฀RECEIVE฀THROUGH฀THE฀FACT฀OF฀THEIR฀IMPLEMENTATION฀IN฀
THE฀COURSE฀OF฀ACTION�

4HE฀ LEGAL฀ CONTEXT฀ HAS�฀ IN฀PARTICULAR�฀ THAT฀ IT฀ IS฀ INSTITUTIONAL฀WHICH฀GIVES฀ IT฀
THREE฀DISTINCT฀CHARACTERISTICS�฀THE฀DISCOURSE฀IN฀THIS฀CONTEXT฀IS฀CONDITIONED฀BY฀ITS฀
ORIENTATION฀TOWARDS฀A฀GOAL�฀THE฀INTERACTION฀CAN฀BE฀SUBJECT฀TO฀CERTAIN฀PARTICULAR฀
CONSTRAINTS฀AND฀ THE฀DISCOURSE฀CAN฀BE฀ASSOCIATED฀WITH฀ INFERENTIAL฀ FRAMES฀AND฀
PROCEDURES�฀)N฀THE฀lRST PLACE� hBOTH LAY AND PROFESSIONAL PARTICIPANTS GENERALLY
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SHOW฀AN฀ORIENTATION฀ TO฀ INSTITUTIONAL฀ TASKS฀OR฀ FUNCTIONS฀ IN฀ THE฀DESIGN฀OF฀ THEIR฀
CONDUCT�฀MOST฀OBVIOUSLY฀BY฀THE฀KINDS฀OF฀GOALS฀THEY฀PURSUEv฀�$REW฀�฀(ERITAGE�฀
�����฀��	�฀EVEN฀THOUGH฀SUCH฀AN฀ORIENTATION฀COULD฀CHANGE฀ACCORDING฀TO฀LOCAL฀
CONTINGENCIES฀OF฀INTERACTION฀AND฀LOCALLY฀DElNED STATUS OF THE INTERACTANTS� )N
THE฀SECOND฀PLACE�฀THE฀CONDUCT฀IS฀OFTEN฀SHAPED฀IN฀AN฀INSTITUTIONAL฀ENVIRONMENT฀
BY฀REFERENCE฀TO฀GOAL
ORIENTED฀CONSTRAINTS�฀-OREOVER�฀IN฀VIEW฀OF฀SPECIlC CON

TEXTS฀SUCH฀AS฀IN฀THE฀COURTROOM�฀IT฀APPEARS฀THAT฀hPARTICIPANTS฀SHAPE฀THEIR฀CONDUCT฀
BY฀REFERENCE฀TO฀POWERFUL฀AND฀LEGALLY฀ENFORCEABLE฀CONSTRAINTS฀WHICH฀IMPART฀A฀
DISTINCTLY฀@FORMAL�฀CHARACTER฀TO฀THE฀INTERACTIONv฀�$REW฀�฀(ERITAGE�฀�����฀��	�฀)N฀
THE฀THIRD฀PLACE�฀INFERENCES฀AND฀IMPLICATIONS฀TEND฀TO฀BE฀SPECIlCALLY DEVELOPED
IN฀INSTITUTIONAL฀INTERACTION�฀

!LL฀THESE฀CHARACTERISTICS฀ARE฀NOT฀WITHOUT฀CONSEQUENCE฀ON฀THE฀SYSTEM฀OF฀TURNS฀
AT฀SPEAKING�฀THE฀ATTITUDE฀OF฀THE฀INTERACTANTS�฀THE฀RANGE฀OF฀INSTITUTIONAL฀OPTIONS�฀
THE฀PROCEDURALISATION฀OF฀INTERACTION�฀THE฀INSTITUTIONALISATION฀OF฀THE฀INCONGRUITY฀
MECHANISM�฀THE฀LEXICAL฀CHOICE�฀THE฀ORGANISATION฀OF฀THE฀SEQUENCE�฀THE฀STANDAR

DISATION฀OF฀ THE฀SCHEMAS฀OF฀ INTERACTION฀AND฀OF฀PROFESSIONAL฀PRACTICES฀AND฀ THE฀
ASYMMETRIC฀ORGANISATION฀OF฀INTERACTION�฀)N฀THE฀LEGAL฀FRAME�฀THIS฀ASYMMETRY฀IS฀
PARTICULARLY฀TO฀BE฀FOUND฀IN฀THE฀CONlGURATION OF EXCHANGE AROUND THE SYSTEM
OF฀QUESTIONS฀AND฀RESPONSES฀AND฀IN฀THE฀DIFFERENT฀STRATA฀OF฀KNOWLEDGE฀AVAILABLE฀
TO฀AND฀USED฀BY฀LAYMEN฀AND฀PROFESSIONALS�฀)N฀ADDITION�฀THE฀STRONGLY฀ROUTINISED฀
NATURE฀ OF฀ PROFESSIONAL฀ ACTION฀ SHOULD฀ BE฀ NOTED�฀4HIS฀ ALL฀ MEANS�฀ TO฀ RETURN฀ TO฀
INTENTIONALITY�฀THAT฀ATTENTION฀MUST฀BE฀GIVEN฀TO฀THE฀CHARACTERISATIONS฀WHICH฀PER

SONS฀ASCRIBE฀ TO฀EACH฀OTHER฀ IN฀ REAL฀CONTEXTS฀AND฀NOT฀ TO฀ THE฀DECONTEXTUALISED฀
PRESUMPTIONS฀AS฀TO฀ATTITUDE฀AND฀MEMBERSHIP�฀4HE฀INSTITUTIONAL฀ FRAME฀ASSIGNS฀
ROLES฀AND฀TYPES฀OF฀INTENTIONS฀TO฀PERSONS฀BELONGING฀TO฀IT�฀MAKING฀A฀NUMBER฀OF฀
INFERENCES฀POSSIBLE�

4HE฀FACT฀THAT฀THE฀PARTIES฀ARE฀ORIENTED฀TOWARDS฀THE฀INSTITUTIONAL฀FRAMEWORK฀
AND฀ITS฀PROCEDURAL฀IMPLICATIONS฀�THE฀TRIAL	฀MEANS฀THAT฀THEY฀ARE฀AWARE฀OF฀QUES

TIONS฀CONCERNING฀PERSONAL฀INVOLVEMENT฀AND฀INTENTIONS�฀4HIS฀RESEARCH฀INTENDS฀TO฀
SHOW฀THAT฀THE฀DElNITION OF INTENTION IS INFERRED FROM CONCRETE INTERACTIONAL CIR

CUMSTANCES฀AND฀INFORMATION฀AND฀IS฀NOT฀NECESSARILY฀DEDUCED฀FROM฀THEORETICAL฀
TREATISES�฀)N฀THE฀CASE฀OF฀INTENTION�฀AS฀IN฀OTHER฀INSTANCES�฀REPRESENTATIONS฀CON

CERNING฀THE฀PROFOUND฀NATURE฀OF฀CONSCIENCE฀ARE฀NOT฀AT฀WORK�฀BUT฀RATHER฀IT฀IS฀THE฀
VERY฀PRACTICAL฀AND฀CONCRETE฀ORIENTATION฀OF฀PERSONS฀TOWARDS฀A฀VERY฀PRACTICAL฀AND฀
CONCRETE฀RESULT฀IN฀AN฀INTERACTIONAL฀SITUATION฀INSCRIBED฀IN฀A฀LEGAL฀FRAME฀AND฀ON฀
THE฀BASIS฀OF฀DISCOURSE฀AND฀ACCOUNTS฀FROM฀WHICH฀EVERY฀PROTAGONIST฀UNDERSTANDS฀
TO฀DRAW฀A฀CERTAIN฀NUMBER฀OF฀INFERENCES�฀4HE฀LATTER฀OPERATE฀AS฀THE฀BASIS฀OF฀AN฀
INTERPLAY฀OF฀CONGRUENCE฀AND฀INCONGRUITY฀BETWEEN฀THE฀TYPIlCATION CONSIDERED
TO฀BE฀NORMAL฀AND฀THE฀FACTUAL฀ACCOUNTS�฀%VERY฀PROTAGONIST฀IS฀INVOLVED฀IN฀PRODUC

ING฀A฀SENSE฀OF฀NORMALITY฀AND฀AN฀ACCOUNT�฀THE฀FACTS฀OF฀WHICH฀ARE฀IN฀LINE฀WITH฀
OR฀DEMARCATE฀THIS฀NORMALITY�฀4HIS฀OBTAINS฀IN฀THE฀CASE฀OF฀THE฀ACCUSED฀AS฀WELL฀OF฀
OTHER฀PROTAGONISTS�฀VICTIM�฀WITNESS฀AND฀SUBSTITUTE�฀ALL฀OF฀WHOM฀TEND฀TO฀PRODUCE฀
AN฀ACCOUNT฀ARTICULATING฀THE฀INTENTIONAL฀OR฀NON
INTENTIONAL฀CHARACTER฀OF฀THE฀ACT฀
AND฀THE฀INFERENCES฀THAT฀FOLLOW�
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)N฀ THIS฀ SECTION�฀ )฀ CONCENTRATE฀ ON฀ SPECIlC DOCUMENTS� MEDICO
LEGAL REPORTS
AS฀PRODUCED฀ IN฀ TWO฀DIFFERENT฀ CASES�฀ONE฀CONCERNING฀ THE฀GRANTING฀OF฀DIVORCE฀
ON฀ THE฀GROUND฀OF฀HARM�฀ THE฀OTHER฀CONCERNING฀ THE฀CONDEMNATION฀OF฀MEN฀ FOR฀
DEBAUCHERY฀ON฀THE฀GROUND฀OF฀THEIR฀ALLEGED฀HOMOSEXUALITY�฀-Y฀AIM฀IS฀TO฀SHOW฀
HOW฀MEDICAL฀EXPERTISE฀WORKS฀IN฀ACTION฀AND฀IN฀CONTEXT�฀THAT฀IS�฀HOW฀MEDICO

LEGAL฀REPORTS฀ARE฀EMBEDDED฀WITHIN฀A฀LEGAL฀PROCEDURE฀TO฀WHICH฀THEY฀ORIENT฀BOTH฀
RESTROSPECTIVELY฀AND฀PROSPECTIVELY�฀

&ORENSIC฀REPORTS฀APPEAR฀IN฀A฀TOTALLY฀STANDARDIZED฀MANNER�฀4HEY฀FOLLOW฀THE฀
SAME฀STRUCTURE฀)฀SHALL฀NOW฀FOLLOW฀STEP฀BY฀STEP�


฀)NTRODUCTION

&ORENSIC฀-EDICINE�฀#ASE฀.O�฀����฀�����฀PERSONAL฀STATUS�฀'IZA

)N฀THE฀NAME฀OF฀'OD฀THE฀#LEMENT฀THE฀-ERCIFUL

-INISTRY฀OF฀*USTICE฀ ����฀&ORENSIC฀MEDICINE฀OF฀'IZA฀�฀��

-EDICO
LEGAL฀REPORT
IN฀THE฀CASE฀.O�฀����฀'IZA฀PLENARY�฀YEAR฀��

)N฀ APPLICATION฀ OF฀ THE฀ 'IZA฀ PERSONAL฀ STATUS฀ �PERSONS	฀ COURT�S฀ DECISION�฀ )฀
EXAMINED฀THE฀lLE OF THE CASE WHICH WAS TRANSMITTED TO US BY ;THE COURT= IN
THIS฀CASE฀AND฀)฀EXAMINED฀IN฀OUR฀OFlCE ON ������� THE DEFENDER ;x= IN ORDER
TO฀SHOW฀WHETHER฀HE฀SUFFERS฀FROM฀SOME฀IMPOTENCY฀FORBIDDING฀HIM฀TO฀PERFORM฀
HIS฀MARITAL฀DUTIES฀AND฀TO฀EVALUATE฀THIS฀IMPOTENCY�฀WHETHER฀IT฀EXISTS�฀TO฀WHEN฀
IT฀DATES฀BACK฀AND฀WHETHER฀IT฀IS฀SUSCEPTIBLE฀OF฀TREATMENT�฀)฀REPORT฀WHAT฀FOLLOWS�฀
;x=

&ORENSIC฀-EDICINE�฀#ASE฀.O฀����฀�����฀(IGH฀3TATE฀3ECURITY

)N฀THE฀NAME฀OF฀'OD฀THE฀#LEMENT฀THE฀-ERCIFUL฀

i฀-INISTRY฀OF฀*USTICE฀w
!DMINISTRATION฀OF฀FORENSIC฀MEDICINE฀ �������฀&ORENSIC฀MEDICINE฀n฀
/FlCE OF THE FORENSIC PHYSICIANS� CHIEF THE OFlCE

฀-EDICO
LEGAL฀REPORT฀
OF฀RE
EXAMINATION

IN฀THE฀CASE฀.O�฀���฀OF฀THE฀YEAR฀����฀BEFORE฀THE฀(IGH฀3TATE฀3ECURITY
)�฀DOCTOR฀ ;x=�฀CHAIRMAN฀OF฀ THE฀SECTION฀AND฀CHIEF฀OF฀ FORENSIC฀PHYSICIANS�฀
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ESTABLISH฀THAT฀WE฀COMPLETED฀IN฀OUR฀OFlCE� AT � O�CLOCK IN THE MORNING OF �����
�����฀ON฀WARRANT฀FROM฀THE฀3TATE฀3ECURITY฀0ROSECUTION฀TO฀US฀TO฀CONDUCT฀ANEW฀
THE฀FORENSIC฀EXAMINATION฀OF฀THE฀ACCUSED฀;x=฀TO฀SHOW฀WHETHER฀HE฀HAD฀THE฀USE�฀
AND฀WAS฀USED฀TO฀PRACTICE�฀DEBAUCHERY฀FROM฀THE฀REAR฀AND฀WE฀ESTABLISHED�฀;x=

4HE฀RITUAL฀FORMULA฀REFERRING฀TO฀)SLAM฀PREFACES฀THE฀TEXT�฀FOLLOWED฀BY฀THE฀IDEN

TIlCATION OF THE SIGNATORY AUTHORITY� THE IDENTIlCATION OF THE CASE BY ITS lLE
NUMBER�฀AND฀A฀TITLE฀�SHOWING฀WHETHER฀THIS฀IS฀lRST OR APPELLATE EXAMINATION	� 4HE
DOCUMENT฀ESTABLISHES฀FROM฀THE฀BEGINNING฀THE฀INSTITUTION
LIKE฀NATURE฀OF฀ITS฀ISSUER฀
AND฀THEREFORE฀THE฀AUTHORITY฀IT฀CLAIMS�

4HE฀ REPORT�S฀ INTRODUCTION฀DIRECTLY฀PRESENTS฀PROTAGONISTS฀ IN฀CATEGORICAL฀ TERMS�฀
THE฀PHYSICIAN�฀THE฀0ROSECUTION�฀THE฀COURT�฀THE฀ACCUSED�฀THE฀DEFENDER�฀4HESE฀ARE฀THE฀
MANY฀PARTIES฀ONE฀IS฀WAITING฀FOR฀IN฀ANY฀FORENSIC฀EXPERTISE�฀4HE฀DOCUMENT฀MAKES฀
IT฀ALSO฀EASY฀TO฀READ฀IN฀A฀TRANSPARENT฀WAY฀THE฀TYPE฀OF฀PROCEDURE฀THAT฀IS฀FOLLOWED�฀
CRIMINAL฀PROCEDURE�฀FEATURING฀THE฀0ROSECUTION฀AND฀THE฀ACCUSED�฀OR฀PERSONAL฀STATUS฀
PROCEDURE�฀FEATURING฀THE฀COURT฀AND฀THE฀DEFENDER�฀4O฀EVERY฀SINGLE฀ELEMENT฀WITHIN฀
THE฀CATEGORIZATION฀DEVICE฀hPARTIES฀TO฀A฀TRIALv�฀THERE฀IS฀A฀SET฀OF฀CATEGORY
BOUND฀RIGHTS�฀
DUTIES฀AND฀ACTIVITIES�฀ ISSUING฀ THE฀MEDICO
LEGAL฀ REPORT฀ FOR฀ THE฀ FORENSIC฀PHYSICIAN�฀
MANDATING฀ THE฀PHYSICIAN฀ TO฀PROCEED฀ TO฀ THE฀EXAMINATION฀ FOR฀ THE฀0ROSECUTION฀OR฀
THE฀COURT�฀SUBMITTING฀ONESELF฀TO฀THE฀EXAMINATION฀FOR฀THE฀ACCUSED฀OR฀THE฀DEFENDER�฀
&INALLY�฀THE฀INTRODUCTION฀HAS฀AN฀ANNOUNCEMENT฀EFFECT฀THROUGH฀ITS฀SPECIlCATION OF
EVERYBODY�S฀STATUS฀AND฀ACTIVITY฀AND฀THE฀RAISON฀D�ÐTRE฀AND฀lNALITY OF THE DOCUMENT�


฀3UMMARY฀OF฀FACTS฀AND฀PROCEDURES

4HE฀REPORT฀PROCEEDS฀THEN฀TO฀RECAPITULATE฀THE฀FACTS฀THAT฀CONDUCTED฀JUDICIAL฀
AUTHORITIES฀TO฀SEIZE฀THE฀FORENSIC฀PHYSICIAN�

&ORENSIC฀-EDICINE�฀#ASE฀.O�฀����฀�����฀PERSONAL฀STATUS�฀'IZA

&IRST฀n฀#IRCUMSTANCES฀OF฀THE฀#ASE

฀ 4HE฀ ;FEMALE=฀ PETITIONER฀ ;x=฀ INTRODUCED฀ THIS฀ PETITION฀ AGAINST฀ HER฀ HUS


BAND�฀ THE฀ ;MALE=฀DEFENDER฀ ;x=�฀CLAIMING฀ IN฀ IT฀ THAT฀ SHE฀WAS฀ THE฀WIFE฀OF฀ THIS฀
ONE฀IN฀VIRTUE฀OF฀A฀LEGAL฀MARRIAGE฀CONTRACT฀AND฀THAT฀SHE฀DISCOVERED฀BY฀SURPRISE฀
AFTER฀MARRIAGE฀THAT฀HER฀HUSBAND฀HAD฀A฀CONSTITUTIVE฀MALFORMATION�฀SO฀THAT฀HIS฀
REPRODUCTIVE฀ORGANS฀;SUFFER=฀FROM฀ATROPHY฀THAT฀FORBIDS฀HIM฀TO฀HAVE฀MARITAL฀RELA

TIONSHIPS฀WITH฀HER฀AND฀CONSEQUENTLY฀ FORBIDS฀HER฀ TO฀GET฀PREGNANT�฀WHAT฀ LEAD฀
HER฀TO฀INTRODUCE฀THIS฀PETITION฀ASKING฀;THAT฀BE฀ISSUED=฀A฀DIVORCE฀RULING฀IN฀HER฀
FAVOUR�


฀ 4HE฀;FEMALE=฀PETITIONER฀PRESENTED฀THE฀MARRIAGE฀CONTRACT฀DOCUMENT฀AND฀IT฀
IS฀ESTABLISHED฀THAT฀MARRIAGE฀;TOOK฀PLACE=฀ON฀DATE฀OF฀���������

3ECOND�฀PROCEDURES
7E฀EXAMINED฀THE฀CASE฀lLE THAT WAS TRANSMITTED TO US BY THE COURT ON THIS

AFFAIR฀AND฀WE฀lXED THE DAY OF ;x= FOR THE APPOINTMENT AIMED AT PERFORMING
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IT฀;VIZ�฀THE฀EXAMINATION=฀WELL�฀7E฀INFORMED฀THE฀TWO฀PARTIES฀TO฀THE฀LITIGATION฀OF฀
THIS฀BY฀REGISTERED฀NOTIlCATION THAT ) SENT WITHIN THE LEGALLY REQUIRED DELAY�

!T฀ THE฀lXED DAY� THE ;FEMALE= PETITIONER ;x= WENT IN �IDENTITY CARD .O�
;x=�฀ISSUED฀BY฀THE฀)MBÊBA฀CIVIL฀SERVICE	�

4HE฀;MALE=฀DEFENDER฀WENT฀IN฀TOO�฀7E฀IDENTIlED HIM FROM HIS CARD OF THE
%XECUTANTS฀3YNDICATE�

"OTH฀OF฀THEM฀RECKONED฀EACH฀OTHER฀DURING฀THE฀SESSION�฀7E฀ESTABLISHED฀THE฀
REPORT฀OF฀THIS�

&ORENSIC฀-EDICINE�฀#ASE฀.O�฀����฀�����฀(IGH฀3TATE฀3ECURITY

&IRST฀n฀0ROSECUTION฀-EMORANDUM
#ONSIDERING฀THAT฀FACTS฀CAN฀BE฀SUMMARIZED�฀ACCORDING฀TO฀WHAT฀THE฀MAJOR฀

;x=฀ESTABLISHED฀IN฀HIS฀REPORT฀DELIVERED฀ON฀;x=�฀TO฀;THE฀FACT=฀THAT฀SECRET฀SOURCES฀
INDICATED฀THE฀ADOPTION฀BY฀THE฀ACCUSED฀;x=฀OF฀SOME฀EXTREMIST฀DEVIANT฀IDEAS฀
AIMING฀AT฀CREATING฀SEDITION฀AND฀AT฀DESPISING฀REVEALED฀RELIGIONS฀AND฀AT฀CALLING฀TO฀
THE฀PRACTICE฀OF฀ABJECTION฀AND฀SEXUAL฀ACTS฀CONTRARY฀TO฀REVEALED฀LAWS�฀AS฀WELL฀AS฀
SOURCES฀INDICATED฀THAT฀THE฀ABOVEMENTIONED฀ACCUSED฀HAD฀THE฀HABIT฀TO฀PRACTICE฀
DEBAUCHERY฀WITHOUT฀DISCRIMINATION฀AND฀THAT฀HE฀UNDERTOOK฀TO฀PRACTICE฀SOME฀
SEXUAL฀ACTS฀WITH฀PEOPLE฀WHO฀ARE฀BOUND฀TO฀HIM฀AND฀;ARE=฀CONVERTED฀TO฀;THAT=฀
THOUGHT฀ BY฀ CONSIDERING฀ IT฀ ;VIZ��฀ DEBAUCHERY=฀ AS฀ ONE฀ OF฀ THE฀ RITUALS฀ CONTRARY฀
TO฀ REVEALED฀ LAWS฀WHICH฀ THEY฀ FOLLOW฀ IN฀ ;THE฀PERFORMANCE฀OF=฀ THEIR฀ EXTREMIST฀
CONVICTIONS�฀AND฀THAT฀THE฀ACCUSED฀HAD฀THE฀HABIT฀TO฀HOLD฀FEASTS฀AT฀THE฀DOMICILE฀
OF฀SOME฀OF฀THEM฀AND฀ON฀SOME฀BOATS฀AMONG฀WHICH฀THE฀TOURIST฀BOAT฀.ARIMAN฀
1UEEN�฀WHICH฀MANY฀SEXUALLY฀PERVERSE฀PEOPLE฀ATTENDED�฀AND฀THIS฀ON฀A฀WEEKLY฀
BASIS฀ON฀4HURSDAY฀EVENING฀EVERY฀WEEK�฀AND฀THE฀ABOVEMENTIONED฀;MAN=฀UNDER

TOOK฀AT฀ THE฀ TIME฀OF฀ THESE฀MEETINGS฀ TO฀ SPREAD฀EXTREMIST฀ IDEAS฀ IN฀ THE฀MILIEUS฀
;FREQUENTED=฀BY฀THESE฀PEOPLE�

3OURCES฀ INDICATED฀ THAT฀ THE฀ACCUSED฀ ;x=฀UNDERTOOK฀ TO฀PHOTOGRAPH฀ SOME฀
OF฀ THE฀ SEXUAL฀MEETINGS�฀ TO฀MAKE฀ THEM฀DEVELOP฀AND฀PRINT฀ IN฀A฀PHOTO฀ STUDIO฀
AND฀ THAT฀ HE฀ HAD฀ THE฀ HABIT฀ OF฀ SPREADING฀ SOME฀ SEXUAL฀ PICTURES฀ DURING฀ THESE฀
MEETINGS฀AS฀WELL฀AS฀HIS฀EXTREMIST฀THOUGHTS฀THROUGH฀THE฀INTERNATIONAL฀COMPUTER฀
NETWORK฀�INTERNET	฀IN฀THE฀FRAME฀OF฀HIS฀SPREADING฀HIS฀IDEAS�฀HIS฀CONVICTIONS฀AND฀
HIS฀PRACTICE฀OF฀DEBAUCHERY�฀AND฀THIS฀SO฀AS฀TO฀ATTRACT฀NEW฀PEOPLE฀IN฀FAVOUR฀OF฀
HIS฀MOVEMENT�฀BESIDE฀;THE฀FACT=฀THAT฀HE฀PRINTED฀A฀BOOK฀THAT฀CONTAINS฀EXTREM

IST฀ THOUGHTS฀ AND฀ SOME฀ OBSCENE฀ PICTURES฀ OF฀ DEBAUCHERY฀ PRACTICE�฀4HE฀ ARREST฀
OF฀ ALL฀ THE฀ AFOREMENTIONED฀ ACCUSED฀ PEOPLE฀ TOOK฀ PLACE฀ ON฀ THE฀ BASIS฀ OF฀ THE฀
0ROSECUTION�S฀AUTHORIZATION�

3ECOND฀n฀THE฀FORMER฀MEDICO
LEGAL฀REPORT
4HIS฀ONE฀;IS฀CONSIGNED=฀UNDER฀NUMBER฀��฀#AIRO฀JAILS������฀#AIRO฀MEDICO


LEGAL฀AREA�฀4HIS฀ONE฀IS฀SPECIlC TO THE COMPLETION OF THE FORENSIC EXAMINATION
ON฀THE฀ACCUSED฀;x=฀ON฀DATE฀OF฀��������฀WHICH฀CONCLUDED฀WITH฀THE฀OPINION฀
THAT฀IT฀DOES฀NOT฀APPEAR฀ON฀THE฀BASIS฀OF฀THE฀FORENSIC฀EXAMINATION฀ON฀THE฀MEN

TIONED฀ACCUSED฀;THAT฀THERE฀ARE=฀THE฀SIGNS฀INDICATING฀THAT฀HE฀GAVE฀HIMSELF฀UP฀TO฀
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HOMOSEXUALITY฀ANCIENTLY฀OR฀RECENTLY฀n฀AND฀THIS฀;IS฀THE฀CASE=฀WHILE฀IT฀IS฀KNOWN฀
THAT฀AN฀ADULT฀MAN฀CAN฀GIVE฀HIMSELF฀UP฀TO฀HOMOSEXUALITY฀WITHOUT฀฀IT฀LEAVING฀ANY฀
MARK฀THAT฀ACCUSES฀HIM฀THROUGH฀THE฀USE฀OF฀LUBRICANTS�฀BY฀PAYING฀STRONG฀ATTEN

TION฀AND฀WITH฀BOTH฀PARTIES�฀CONSENT�

4HE฀ SUMMARY฀OF฀ FACTS฀PROCEEDS฀ IN฀ TWO฀STEPS�฀lRST� THE FORMULATION OF THE
CASE฀CIRCUMSTANCES�฀SECOND�฀THE฀PROCEDURES฀FOLLOWED฀IN฀ORDER฀TO฀PRODUCE฀THE฀
MEDICO
LEGAL฀REPORT�฀4HE฀STATEMENT฀OF฀FACTS�฀ALTHOUGH฀IT฀IS฀PRESENTED฀AS฀THE฀NEU

TRAL฀RECAPITULATION฀OF฀EVENTS฀THAT฀BROUGHT฀SOMEBODY฀TO฀JUSTICE฀AND฀LATER฀ON฀TO฀
THE฀FORENSIC฀PHYSICIAN�฀POSITIONS฀PROTAGONISTS฀IN฀TERMS฀THAT฀DIRECTLY฀ATTACH฀THEM฀
TO฀THEIR฀RESPECTIVE฀MEMBERSHIP฀CATEGORIES�฀WITH฀ALL฀THEIR฀CATEGORY
BOUND฀RIGHTS�฀
DUTIES฀AND฀ACTIVITIES�฀)T฀MEANS฀THE฀PETITIONING฀WIFE฀AGAINST฀HER฀DEFENDING฀HUS

BAND�฀IN฀THE฀lRST CASE� AND THE POLICE AND 0ROSECUTION AGAINST THE ACCUSED AND
HIS฀ FRIENDS�฀ IN฀ THE฀ SECOND฀ CASE�฀4HE฀ PROTAGONISTS�฀ EMBEDMENT฀ IN฀ CATEGORICAL฀
TERMS฀PRODUCES฀ A฀DOUBLE฀ EFFECT�฀ POSTING฀ THE฀DOCUMENT฀ AS฀ THE฀ hMEDICO
LEGAL฀
REPORTv�฀OBVIOUSLY�฀MORE฀SUBTLY�฀PRESUMING฀THE฀ROLE฀OF฀EACH฀OF฀THE฀PARTIES�฀ )N฀
OTHER฀WORDS�฀EVERYTHING฀IS฀ORGANIZED฀TO฀MAKE฀THE฀DOCUMENT฀READ฀AND฀INTERPRETED฀
AS฀A฀SWORN฀SCIENTIlC AUTHORITY�S OFlCIAL CONCLUSIONS� BUT IT IS DONE BY REPRODUC

ING฀THE฀POLICE�S�฀0ROSECUTION�S฀OR฀JUDGE�S฀LEGAL฀NARRATIVE฀AND฀THUS฀BY฀REDOUBLING฀
ITS฀lXING EFFECT OF FACTS AND PRESUMPTIONS OF RESPONSIBILITY AND GUILT�

4HE฀SUMMARY฀OF฀FACTS฀AND฀PROCEDURES฀OPERATES฀FOR฀ALL฀LEGAL฀AND฀PROCEDURAL฀
PRACTICAL฀PURPOSES�฀)T฀MEANS฀THAT฀ITS฀WRITING฀IS฀CONCEIVED฀OF฀AND฀PUBLISHED฀SO฀AS฀
TO฀MAKE฀EXPLICIT฀ITS฀EMBEDMENT฀WITHIN฀A฀JUDICIAL฀PROCEDURE�฀WITH฀ITS฀PRECEDING฀
STAGES�฀WHOSE฀KNOWLEDGE฀AND฀RESPECT฀MUST฀BE฀ACKNOWLEDGED�฀AND฀ITS฀ FORTH

COMING฀ STAGES฀ THAT฀MUST฀BE฀ANTICIPATED�฀!NTICIPATION฀ TAKES฀A฀DOUBLE฀ SHAPE�฀
ON฀ THE฀ ONE฀ HAND�฀ THE฀ POSTING฀ OF฀ PROFESSIONAL฀ COMPETENCE฀ AND฀ PROCEDURAL฀
CORRECTNESS�฀IN฀ORDER฀TO฀FORECLOSE฀ANY฀QUESTIONING฀CONCERNING฀THE฀FORENSIC฀PHY

SICIAN�S฀PROFESSIONAL฀VALUE฀AND฀THE฀RESPECT฀OF฀FORMALITIES�฀ON฀THE฀OTHER฀HAND�฀
THE฀PRODUCTION฀OF฀A฀DOCUMENT฀RELEVANT฀FOR฀THE฀ACTION฀OF฀ADJUDICATING�฀THAT฀IS�฀
A฀DOCUMENT฀THAT฀CAN฀BE฀USED฀TO฀LEGALLY฀CHARACTERIZE฀WHAT฀THE฀ACCUSED฀OR฀THE฀
DEFENDER฀IS฀REPROACHED�


฀4HE฀MEDICO
LEGAL฀EXAMINATION

4HE฀ DESCRIPTION฀ OF฀ THE฀ EXAMINATION฀ PERFORMED฀ ON฀ THE฀ ACCUSED฀ OR฀ THE฀
DEFENDER฀ORIENTS฀TO฀A฀DIFFERENT฀AUDIENCE�

&ORENSIC฀-EDICINE�฀#ASE฀.O฀����฀�����฀PERSONAL฀STATUS�฀'IZA

4HIRD�฀4HE฀-EDICO
LEGAL฀%XAMINATION
7E฀ FOUND฀A฀MAN฀APPROXIMATELY฀��฀YEARS฀OLD฀WHO฀CLAIMED฀ THAT฀HE฀HAD฀

WITH฀HIS฀WIFE฀NORMAL฀MARITAL฀RELATIONSHIPS฀CONSECUTIVELY฀TO฀HIS฀MARRIAGE฀WITH฀
HER�฀4HE฀LATTER฀INTRODUCED฀THIS฀PETITION฀BECAUSE฀OF฀OTHER฀DISAGREEMENTS฀AND฀THE฀
ABSENCE฀OF฀PREGNANCY�
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(E฀STATED฀THAT฀HE฀HAD฀BEEN฀SUBJECT฀TO฀SURGERY฀ON฀HIS฀RIGHT฀TESTICLE฀AND฀HE฀PRE

SENTED฀AS฀EVIDENCE฀OF฀THIS฀A฀CERTIlCATE ISSUED BY &ÔNÔ HOSPITAL� WHICH INDICATES
THAT฀ THE฀ ABOVEMENTIONED฀ ENTERED฀ THE฀ HOSPITAL฀ ON฀ �������฀ FOR฀ A฀ DIAGNOSIS฀ OF฀
CRYPTOCRCHIDIA�฀THAT฀SURGERY฀OF฀THE฀TESTICLE฀TO฀POSIT฀IT฀IN฀ITS฀NORMAL฀PLACE฀HAD฀BEEN฀
PERFORMED฀AND฀THAT฀HE฀LEFT฀THE฀HOSPITAL฀ON฀��������฀THAT฀HIS฀SEXUAL฀CONDITION฀WAS฀
NORMAL฀AND฀HAD฀NO฀RELATIONSHIP฀ON฀HIS฀VIRILITY฀OR฀HIS฀SEXUAL฀PERFORMANCES�

5PON฀EXAMINING฀HIM�฀WE฀FOUND฀HIM฀IN฀GOOD฀฀HEALTH�฀HIS฀BODILY฀CONSTI

TUTION฀WAS฀NORMAL฀ AND฀HE฀DID฀ ฀ NOT฀ BEAR฀ ;THE฀MARKS฀OF=฀ ANY฀ CONSTITUTIVE฀OR฀
PATHOLOGICAL฀MALFORMATION�฀7E฀DID฀NOT฀OBSERVE฀ON฀HIM฀ANY฀SIGNS฀OF฀ANAEMIA฀
OR฀LIP฀CYANOSIS฀OR฀ANY฀PATHOLOGICAL฀SIGN฀ON฀HIS฀FACE฀OR฀ON฀HIS฀LOWER฀LIMBS�

7E฀FOUND฀THAT฀HIS฀BLOOD฀PRESSURE฀WAS฀�������฀(EAD฀AND฀FACE฀HAVE฀A฀NOR

MAL฀APPEARANCE฀AND฀THE฀NECK฀WAS฀NORMAL฀WITHOUR฀ANY฀VENOUS฀SWELLING฀VEINS฀
�AWRADA	฀OR฀ENLARGEMENT฀OF฀THE฀THYROID฀GLAND฀�4HE฀EXAMINATION฀OF฀THORAX฀WAS฀
NORMAL฀AND฀BREATHING฀MOVEMENTS฀WERE฀SYMMETRICAL฀ON฀BOTH฀SIDES�฀HEART฀BEAT

INGS฀WERE฀REGULAR฀AND฀WITHIN฀NORMAL฀LIMITS�฀HIS฀ADDOMEN฀WAS฀DEPRESSIBLE฀AND฀
ONE฀DID฀NOT฀PERCEIVE฀NOT฀FEEL฀ANY฀VISCERAL฀MASS�฀AND฀฀TNO฀HERNIA�

7E฀FOUND฀NO฀ANOMALY฀OF฀HIS฀NERVOUS฀SYSTEM�฀AND฀SECONDARY฀SEXUAL฀CHAR

ACTERS฀WERE฀PRESENT฀�

/N฀LOCAL฀EXAMINATION�฀WE฀FOUND฀HIS฀PUBIC฀HAIR฀WITHIN฀NORMAL฀LIMITS฀AND฀
HIS฀ PENIS฀ CIRCUMCISED�OF฀ A฀ COMPLETE฀ DEVELOPMENT�฀ DEVOID฀ OF฀ CONGENIRAL฀
MALFORMATIONS฀AND฀PATHOLOGICAL฀STATES�฀WITH฀AN฀URINARY฀MEATUS฀IN฀ITS฀NORMAL฀
POSITION฀AT฀THE฀END฀OF฀THE฀PENIS�฀WITHOUT฀ANY฀mUID ISSUING FROM IT� 7E OBSERVED
THAT฀THE฀SCAR฀APPEARED฀NORMAL�฀THE฀SURGICAL฀INCISION฀EXTENDING฀FROM฀THE฀RIGHT฀
AWRABIYYA฀��	฀ZONE฀AND฀ON฀THE฀RIGHT฀OF฀THE฀SCROTUM�฀EXAMINING฀THE฀SCROTUM�฀
WE฀FOUND฀HIS฀RIGHT฀TESTICLE฀�฀INSIDE฀THE฀SCROTUM�฀OF฀NORMAL฀DEVELOPMENT�฀AND฀
OF฀A฀SIZE฀WITHIN฀NORMAL฀LIMITS�฀THERE฀WAS฀NO฀HYDROCELE฀AND฀THE฀SPERMATIC฀CANAL฀
WAS฀NORMAL�฀!S฀FOR฀THE฀LEFT฀TESTICLE�฀THERE฀WAS฀NOTHING฀PARTICULAR�฀4HERE฀WAS฀NO฀
SUGAR฀NOR฀ALBUMEN฀IN฀A฀SAMPLE฀OF฀URINE฀

&ORENSIC฀-EDICINE�฀#ASE฀.O�฀����฀�����฀(IGH฀3TATE฀3ECURITY

4HIRD฀n฀4HE฀-EDICO
LEGAL฀%XAMINATION฀BY฀/UR฀#ARE
4HE฀MENTIONED฀ACCUSED฀APPEARED฀IN฀COMPANY฀OF฀THE฀GUARD฀UNDER฀THE฀LEAD


ERSHIP฀OF฀POLICE฀CAPTAIN฀;x=�฀POLICE฀CARD฀.O�฀;x=�฀AND฀THE฀ACCUSED฀REPORTED฀
TO฀US฀THAT฀HE฀WAS฀BORN฀ON฀���������

7E฀ FOUND฀ ;THAT=฀ THE฀ MENTIONED฀ ;ACCUSED=฀ WAS฀ AN฀ ADULT฀ MALE฀ WHO฀ HAD฀
REACHED฀ THE฀AGE฀OF฀APPROXIMATELY฀���฀WITH฀A฀NORMAL฀BODY�฀WHO฀SEEMED฀ TO฀
BE฀OF฀A฀NORMAL฀HEALTH฀AND฀MUSCULAR฀ FORCE�฀SPEAKING฀AND฀WALKING฀ IN฀A฀CON

SCIOUS฀MANNER�฀WITH฀A฀ SOUND฀UNDERSTANDING�฀(IS฀BODY฀ IN฀GENERAL฀WAS฀ SANE฀
AND฀DEVOID฀OF฀THE฀SUSPECTED฀BLOWS�฀HIS฀REPRODUCTIVE฀ORGANS฀;BEING=฀COMPLETE�฀
MATURE฀AND฀IN฀A฀SANE฀STATE�฀AND฀HIS฀PENIS฀CIRCUMCISED�

7E฀LOCALLY฀EXAMINED฀THE฀ANUS฀AREA฀AND฀WE฀FOUND฀HIM฀IN฀NORMAL฀AND฀SANE฀
CONDITION�฀4HE฀ANUS฀OPENING฀WAS฀OF฀A฀NORMAL฀SHAPE฀AND฀POSITION�฀IN฀A฀SANE฀
CONDITION฀AND฀DEVOID฀OF฀RECENT฀AND฀ANCIENT฀TRAUMATIC฀MARKS�฀.ERVOUS฀REmEXES
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OF฀ANUS฀WERE฀PRESENT฀AND฀IN฀A฀NORMAL฀STATE�฀4HE฀ANAL฀SPHINCTER฀MUSCLE฀WAS฀OF฀
A฀NORMAL฀STRENGTH฀AND฀KEEPS�฀SHUT฀IN฀DESPITE฀THE฀REITERATION฀OF฀THE฀PRESSURE฀ON฀
BOTH฀BUTTOCKS�

4HE฀MEDICO
LEGAL฀REPORT�S฀SYNTACTIC฀AND฀LEXICAL฀NATURE฀TESTIlES TO THE FOREN

SIC฀PHYSICIAN�S฀ORIENTATION฀TO฀THE฀GROUNDING฀OF฀HIS฀PROFESSIONAL฀AUTHORITY฀AND฀TO฀
THE฀ADDRESSEE�S฀SCIENTIlC IDENTITY� 4HE JUDICIAL ADDRESSEE OF THE DOCUMENT HAS
NO฀INTEREST฀WHATSOEVER฀FOR฀MOST฀OF฀THE฀REMARKS฀MAKING฀UP฀THE฀DESCRIPTION฀OF฀
THE฀EXAMINATION�฀-OREOVER�฀HE฀MOST฀PROBABLY฀LACKS฀THE฀SCIENTIlC BACKGROUND
ALLOWING฀FOR฀ITS฀UNDERSTANDING�฀(OWEVER�฀THESE฀REMARKS฀THAT฀STAGE฀THE฀REPORT�S฀
AUTHOR฀ AS฀ A฀ COMPETENT฀ PHYSICIAN฀ AND฀ FORENSIC฀DIRECTLY฀ ADDRESS฀ THE฀MEDICO

LEGAL฀AUTHORITIES฀WHO฀WILL฀HAVE฀TO฀ASSESS฀THE฀SCIENTIlC RELEVANCE OF THE REPORT�S
CONCLUSIONS�฀ )N฀ OTHER฀ WORDS�฀ THE฀ MEDICO
LEGAL฀ REPORT฀ IS฀ ALSO฀ WRITTEN฀ FOR฀ ALL฀
PRACTICAL฀SCIENTIlC PURPOSES� )T MEANS THAT IT MANIFESTS ITS RESPECT FOR THE RULES
OF฀THE฀MEDICAL฀PROFESSION฀IN฀THE฀PERFORMANCE฀OF฀ANAMNESIS฀AND฀IT฀ORIENTS฀TO฀THE฀
PRODUCTION฀OF฀CATEGORIES฀RELEVANT฀TO฀MEDICINE฀IN฀THE฀DIAGNOSIS�


฀4HE฀OPINION

4HIS฀NOTWITHSTANDING�฀THE฀MEDICO
LEGAL฀REPORT฀ESPECIALLY฀AIMS฀AT฀PRODUCING฀
AN฀OPINION฀ADDRESSING฀JUDICIAL฀AUTHORITIES�

&ORENSIC฀-EDICINE�฀#ASE฀.O�฀����฀�����฀PERSONAL฀STATUS�฀'IZA

4HE฀/PINION
!CCORDING฀TO฀THIS�฀WE฀CONSIDER฀THAT�

฀)T฀COMES฀OUT฀FROM฀THE฀EXAMINATION฀WE฀CONDUCTED฀ON฀x฀THAT฀HE฀SEEMS฀TO฀

BE฀IN฀NORMAL฀HEALTH�฀THAT฀HIS฀GROWTH฀AND฀CONSTITUTION฀ARE฀NORMAL�฀AND฀THAT฀HE฀
BEARS฀THE฀SIGNS฀OF฀VIRILITY฀�{ALÊMÊT฀AL
DHUKßRA	฀IN฀A฀NORMAL฀WAY�


฀)T฀DOES฀NOT฀COME฀OUT฀FROM฀HIS฀MEDICAL฀EXAMINATION฀THAT฀HE฀SUFFERS฀FROM฀
ANY฀ PATHOLOGICAL฀ OR฀ CONSTITUTIONAL฀ STATE�฀ BE฀ IT฀ GENERAL฀ OR฀ LOCAL�฀ THAT฀ WOULD฀
CAUSE฀HIM฀PERMANENT฀ORGANIC฀IMPOTENCE�


฀7E฀CONSIDER฀ THAT฀ THE฀DEFENDANT�฀EVEN฀ THOUGH฀ FROM฀ THE฀ FORENSIC฀MEDI

CAL฀ POINT฀ OF฀ VIEW฀ HE฀ IS฀ DEVOID฀ OF฀ THE฀ CAUSES฀ OF฀ ORGANIC฀ IMPOTENCE฀ �{UNNA฀
{ADAWIYYA	�฀MIGHT฀PROBABLY฀BE฀AFFECTED฀AT฀THE฀SAME฀TIME฀BY฀PSYCHOLOGICAL฀FAC

TORS฀WHICH฀MIGHT฀CAUSE฀HIM฀PSYCHOLOGICAL฀IMPOTENCE฀�{UNNA฀NAFSIYYA	�฀WHILE฀
KNOWING฀THAT฀IT฀CANNOT฀BE฀CONCLUSIVELY฀CONCLUDED฀TO฀THE฀EXISTENCE฀OF฀THIS฀KIND฀
OF฀IMPOTENCE฀FROM฀THE฀CLINICAL฀EXAMINATION�


฀)T฀IS฀WELL฀KNOWN฀THAT�฀IN฀CASE฀OF฀PSYCHOLOGICAL฀IMPOTENCE�฀IT฀LASTS฀AS฀LONG฀
AS฀ ITS฀CAUSES฀LAST�฀SO฀THAT฀ IT฀ IS฀NOT฀POSSIBLE฀TO฀DETERMINE฀A฀PRECISE฀TERM฀OR฀A฀
DATE฀OF฀ RECOVERY�฀CONSIDERING฀ THAT฀ THE฀NECESSARY฀PERIOD฀OF฀ TIME฀DEPENDS฀ON฀
THE฀EXTENT฀OF฀ THE฀ INTRUSION฀OF฀ THE฀PSYCHOLOGICAL฀ FACTOR�฀ ITS฀ TYPE฀AND฀ THE฀ SUF

lCIENCY OF THE THERAPY� IT ALSO DEPENDS ON THE EXTENT OF THE WIFE�S READINESS TO
HELP฀AND฀TO฀ASSIST฀IN฀THE฀THERAPY฀IN฀PARTICULAR�฀)F฀THE฀WIFE฀LACKS฀ATTACHMENT฀TO฀
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HER฀HUSBAND�฀RESPECT฀FOR฀HIM฀AND฀READINESS฀TO฀ASSIST฀HIM฀IN฀THE฀THERAPY�฀THIS฀
THERAPY฀WILL฀BE฀EITHER฀EXCEPTIONALLY฀LONG฀AND฀ARDUOUS�฀OR฀SIMPLY฀IMPOSSIBLE�

&ORENSIC฀-EDICINE�฀#ASE฀.O�฀����฀�����฀(IGH฀3TATE฀3ECURITY

4HE฀ /PINION฀ $RAWING฀ FROM฀ WHAT฀ PRECEDES฀ IN฀ OUR฀ EXAMINATION฀ OF฀ THE฀
0ROSECUTION�S฀REPORT฀AND฀IN฀THE฀FORMER฀FORENSIC฀REPORT฀AND฀FROM฀OUR฀RE
EXAMI

NATION฀OF฀THE฀ACCUSED�฀WE฀STATE�


฀THAT฀THE฀AFOREMENTIONED฀IS฀AN฀ADULT฀MALE฀THAT฀REACHED฀THE฀AGE฀OF฀APPROXI

MATELY฀ ��฀ YEARS�฀ OF฀ AN฀ ORDINARY฀ BODY�฀ OF฀ AN฀ ORDINARY฀ HEALTH฀ AND฀ MUSCULAR฀
STRENGTH�฀DEVOID฀OF฀THE฀SUSPECTED฀WOUNDS�

&OLLOWING฀OUR฀LOCAL฀EXAMINATION฀OF฀HIS฀ANAL฀AREA�฀;IT฀IS฀CLEAR฀THAT=฀HE฀DOES฀
NOT฀PRESENT฀THE฀FORENSIC฀MARKS฀OF฀A฀REPEATED฀HOMOSEXUAL฀USE฀OF฀THE฀ANUQ฀BY฀
A฀FORMER฀PENETRATION�


฀THAT฀IT฀IS฀KNOWN฀THAT฀TOUCHING฀AND฀EXTERNAL฀SEXUAL฀CONTACT฀DOES฀NOT฀LEAVE฀
ANY฀MARK฀THAT฀CAN฀BE฀TESTIlED TO ON THE OCCASION OF EXAMINATION�


฀ THAT฀ IT฀ IS฀EQUALLY฀KNOWN฀ THAT฀ THE฀HOMOSEXUAL฀USE฀ FOR฀PENETRATION�฀ONE฀
TIME฀OR฀SEVERAL�฀WITH฀REGARD฀TO฀ADULTS�฀LUBRICANTS฀AND฀BY฀TAKING฀OF฀THE฀ADEQUATE฀
POSITION฀BETWEEN฀THE฀TWO฀PARTIES฀�THE฀SUBJECT฀�AL
FÊ{IL	฀AND฀THE฀OBJECT฀�AL
MAF{ßL฀
BIHI		�฀DOES฀NOT฀LEAVE฀ANY฀MARK฀THAT฀CAN฀BE฀TESTIlED TO ON EXAMINATION�

7RITTEN฀ON฀DATE฀OF฀���������฀ ฀THE฀SECTION฀CHAIRMAN฀
#HIEF฀OF฀FORENSIC฀PHYSICIANS
;x=

4HE฀OPINION฀EXPRESSED฀IN฀THE฀MEDICO
LEGAL฀REPORT฀SEEKS฀TO฀PRODUCE฀A฀MEDI

CAL฀STATEMENT฀RELEVANT฀FROM฀THE฀LEGAL฀POINT฀OF฀VIEW�฀(OWEVER�฀THIS฀OPINION฀USES฀
ITS฀SCIENTIlC STATUS TO ENLARGE ITS SPHERE OF COMPETENCE AND CLAIM ITS AUTHORITY
ON฀THE฀JUDICIAL฀INSTITUTION�

&IRST�฀THE฀FORENSIC฀PHYSICIAN�S฀OPINION฀FOREGROUNDS฀HIS฀SCIENTIlC AUTHORITY� )N
BOTH฀ REPORTS�฀HE฀ INVOKES฀HIS฀CONDUCTING฀OF฀ THE฀EXAMINATION฀ACCORDING฀ TO฀ THE฀
RULES฀OF฀THE฀PROFESSION฀AND฀CONCLUDES฀TO฀THE฀INEXISTENCE฀OF฀THE฀SUSPECTED฀SYMP

TOMS฀�h$RAWING฀FROM฀;x=฀OUR฀EXAMINATION฀OF฀THE฀0ROSECUTION�S฀REPORT฀AND฀IN฀THE฀
FORMER฀FORENSIC฀REPORT฀AND฀FROM฀OUR฀RE
EXAMINATION฀OF฀THE฀ACCUSED฀;x=�฀WE฀STATE฀
;x=v�฀h)T฀COMES฀OUT฀FROM฀THE฀EXAMINATION฀WE฀CONDUCTED฀ON฀;x=฀THAT฀HE฀SEEMS฀
TO฀BE฀IN฀NORMAL฀HEALTH�฀THAT฀HIS฀GROWTH฀AND฀CONSTITUTION฀ARE฀NATURAL฀;x=฀)T฀DOES฀
NOT฀COME฀OUT฀FROM฀HIS฀MEDICAL฀EXAMINATION฀THAT฀HE฀SUFFERS฀FROM฀ANY฀PATHOLOGI

CAL฀OR฀CONSTITUTIONAL฀STATE฀;x=v	�฀4HE฀WORDING฀IS฀PEREMPTORY�฀)T฀ORIENTS฀TO฀THE฀LEGAL฀
CHARACTERIZATIONS฀THAT฀WERE฀LEFT฀OPEN฀TO฀THE฀PHYSICIAN฀IN฀THE฀DOCUMENT฀THAT฀MAN

DATED฀HIM�฀4HE฀ACCUSED฀OR฀THE฀DEFENDER฀WAS฀SUBMITTED฀TO฀EXAMINATION฀AS฀HE฀WAS฀
SUSPECTED฀TO฀SUFFER฀FROM฀IMPOTENCY฀OR฀TO฀HAVE฀HAD฀HOMOSEXUAL฀RELATIONSHIPS�฀
4HE฀FORENSIC฀PHYSICIAN฀IS฀ASKED฀TO฀VALIDATE฀OR฀INVALIDATE฀THIS฀PRIOR฀CHARACTERIZA

TION�฀!CTUALLY�฀IN฀BOTH฀CASES�฀THROUGH฀A฀MEDICAL฀FORMULATION�฀HE฀INVALIDATES฀THE฀
CHARACTERIZATION฀ SUBMITTED฀ TO฀ HIS฀ EXPERT฀ LOOK�฀ BE฀ IT฀ IMPOTENCY฀ CONSTITUTING฀ A฀
GROUND฀FOR฀JUDICIAL฀DIVORCE฀�h)T฀DOES฀NOT฀COME฀OUT฀FROM฀HIS฀MEDICAL฀EXAMINATION฀
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THAT฀HE฀SUFFERS฀FROM฀ANY฀PATHOLOGICAL฀OR฀CONSTITUTIONAL฀STATE�฀BE฀IT฀GENERALLY฀OR฀
OBJECTIVELY�฀THAT฀WOULD฀CAUSE฀HIM฀PERMANENT฀ORGANIC฀IMPOTENCEv	฀OR฀DEBAUCH

ERY฀BY฀THE฀PRACTICE฀OF฀HOMOSEXUALITY฀�hHE฀DOES฀NOT฀PRESENT฀THE฀FORENSIC฀MARKS฀OF฀
A฀REPEATED฀HOMOSEXUAL฀USE฀OF฀THE฀REAR฀BY฀A฀FORMER฀PENETRATIONv	�

(OWEVER�฀IN฀BOTH฀CASES�฀THE฀FORENSIC฀PHYSICIAN฀PROCEEDS฀BEYOND฀THE฀QUES

TION฀HE฀WAS฀ASKED฀STRICTO฀SENSU�฀)N฀THE฀CASE฀OF฀DIVORCE฀ON฀THE฀GROUND฀OF฀HARM฀
CAUSED฀BY฀THE฀HUSBAND�S฀IMPOTENCY�฀THE฀REPORT฀CONCLUDES฀TO฀THE฀FACT฀THAT฀hTHE฀
DEFENDANT�฀EVEN฀THOUGH฀FROM฀THE฀FORENSIC฀MEDICAL฀POINT฀OF฀VIEW฀HE฀IS฀DEVOID฀OF฀
THE฀CAUSES฀OF฀ORGANIC฀IMPOTENCE�฀MIGHT฀PROBABLY฀BE฀AFFECTED฀AT฀THE฀SAME฀TIME฀BY฀
PSYCHOLOGICAL฀FACTORS฀WHICH฀MIGHT฀CAUSE฀HIM฀PSYCHOLOGICAL฀IMPOTENCE�฀WHILE฀
KNOWING฀THAT฀IT฀CANNOT฀BE฀CONCLUSIVELY฀CONCLUDED฀TO฀THE฀EXISTENCE฀OF฀THIS฀KIND฀
OF฀IMPOTENCE฀FROM฀THE฀CLINICAL฀EXAMINATION�v฀7ITH฀REGARD฀TO฀THE฀ACCUSATION฀OF฀
DEBAUCHERY฀ON฀THE฀GROUND฀OF฀HOMOSEXUAL฀RELATIONSHIPS�฀THE฀REPORT฀STATES฀hTHAT฀IT฀
IS฀EQUALLY฀KNOWN฀THAT฀THE฀HOMOSEXUAL฀USE฀BY฀PENETRATION�฀ONE฀TIME฀OR฀SEVERAL�฀
WITH฀REGARD฀TO฀ADULTS�฀WITH฀THE฀USE฀OF฀LUBRICANTS฀AND฀BY฀THE฀TAKING฀OF฀THE฀ADEQUATE฀
POSITION฀BETWEEN฀THE฀TWO฀PARTIES฀�THE฀SUBJECT฀AND฀THE฀OBJECT	�฀DOES฀NOT฀LEAVE฀ANY฀
MARK฀THAT฀CAN฀BE฀TESTIlED TO ON EXAMINATION�v )N OTHER WORDS� THE MEDICO
LEGAL
REPORT฀MAKES฀IN฀BOTH฀CASES฀A฀FEAT฀OF฀STRENGTH�฀IT฀VALIDATES฀ACCUSATION�S฀OR฀PETI

TIONER�S฀CHARACTERIZATION฀ON฀THE฀GROUND฀OF฀AN฀ARGUMENT฀THAT฀CANNOT฀BE฀MATERIALLY฀
FOUNDED฀AND฀WITHOUT฀PRODUCING฀THE฀MATERIAL฀EVIDENCE฀OF฀WHAT฀IT฀WAS฀ASKED฀TO฀
VALIDATE�฀7HERE฀A฀STRICT฀SUBMISSION฀OF฀THE฀FORENSIC฀PHYSICIAN฀TO฀THE฀PRIMACY฀OF฀
LAW฀WOULD฀REQUIRE฀HE฀LIMITS฀HIS฀OPINION฀TO฀THE฀PRECISE฀QUESTION฀HE฀WAS฀ASKED฀�THE฀
MATERIAL฀EVIDENCE฀OF฀EITHER฀IMPOTENCY฀OR฀HOMOSEXUALITY	�฀THE฀SCIENTIlC AUTHOR

ITY฀ON฀WHICH฀HE฀BASES฀HIS฀ACTION�฀WHICH฀HE฀POSTS�฀AND฀WHICH฀GROUNDS฀THE฀RULING฀
PERMITS฀HIM฀TO฀ACT฀ULTRA฀PETITA�฀IN฀THE฀JURISTS�฀JARGON�฀THAT฀IS�฀BEYOND฀THE฀AUTHORITY฀
HE฀HAS�฀TRESPASSING฀THEREBY฀ON฀THE฀JUDGE�S฀DISCRETIONARY฀POWER�

3O�฀)฀OBSERVED฀AND฀DESCRIBED฀WHERE฀AND฀HOW�฀IN฀TWO฀CASES�฀THE฀AUTHORITY฀
OF฀ SCIENCE฀OPERATES฀ IN฀ THE฀ LAW�฀7HEREAS฀ FORENSIC฀ REPORTS�฀ LANGUAGE฀WAS฀STILL฀
PROBABILISTIC฀�THE฀USE฀OF฀THE฀CONDITIONAL฀IN฀THE฀IMPOTENCY฀CASE�฀hTHE฀DEFENDANT฀
;x=฀ MIGHT฀ PROBABLY฀ BE฀ AFFECTED฀ AT฀ THE฀ SAME฀ TIME฀ BY฀ PSYCHOLOGICAL฀ FACTORS฀
WHICH฀MIGHT฀CAUSE฀HIM฀PSYCHOLOGICAL฀ IMPOTENCEv�฀ADDITIONAL฀CONDITIONS฀ IN฀
THE฀HOMOSEXUALITY฀CASE�฀hTHE฀HOMOSEXUAL฀USE฀BY฀PENETRATION฀;x=฀WITH฀REGARD฀
TO฀ADULTS�฀WITH฀THE฀USE฀OF฀LUBRICANTS฀AND฀BY฀THE฀TAKING฀OF฀THE฀ADEQUATE฀POSITION฀
;x=฀DOES฀NOT฀LEAVE฀ANY฀MARK฀THAT฀CAN฀BE฀TESTIlED TO ON EXAMINATIONv	� IT TAKES
THE฀STATUS฀OF฀ESTABLISHED฀FACT฀AT฀THE฀LEVEL฀OF฀THE฀RULING�฀)N฀THE฀RULING฀DECIDING฀ON฀
THE฀PETITION฀FOR฀DIVORCE฀ON฀THE฀GROUND฀OF฀THE฀HUSBAND�S฀IMPOTENCY�฀THE฀JUDGE฀
TRANSFORMS฀WHAT฀WAS฀PRESENTED฀BY฀THE฀PHYSICIAN฀AS฀A฀POSSIBILITY฀INTO฀CERTITUDE฀
�h#ONSIDERING฀THAT฀;x=฀THE฀FORENSIC฀PHYSICIAN฀ESTABLISHED฀THAT฀THE฀DEFENDANT�฀
ALTHOUGH฀HE฀IS฀IN฀NORMAL฀HEALTH฀AND฀HAS฀A฀NATURAL฀GROWTH�฀IS฀AFFECTED฀BY฀PSY

CHOLOGICAL฀IMPOTENCY฀RESULTING฀FROM฀PSYCHOLOGICAL฀FACTORS฀THAT฀AFFECTED฀HIMv�฀
SEE฀$UPRET�฀����	�฀)N฀THE฀RULING฀DECIDING฀ON฀THE฀ACCUSATION฀OF฀DEBAUCHERY฀ON฀
THE฀GROUND฀OF฀HOMOSEXUALITY�฀THE฀MARKS฀OF฀HOMOSEXUAL฀RELATIONSHIPS฀ARE฀CON

SIDERED฀PROBING�฀WHILE฀THEIR฀INEXISTENCE฀DOES฀NOT฀CLEAR฀THE฀ACCUSED�฀PROVIDING฀
OTHER฀EVIDENCES฀ARE฀PRESENTED�
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-EDICO
LEGAL฀REPORTS฀ARE฀PRODUCTS฀OF฀WORK฀OF฀BOTH฀MEDICAL฀AND฀LEGAL฀ENUNCIA

TION�฀,AW฀AND฀SCIENCE฀DO฀NOT฀CONSTITUTE฀TWO฀DISTINCT฀FORMS฀OF฀TRUTH฀PRODUCTION�฀
4HEY฀ARE฀TWO฀AMONG฀MANY฀PRAGMATIC฀MODES฀OF฀ENUNCIATION�฀AND฀BOTH฀TRUTH

lNDING ENGINES ARE LARGELY GOAL
ORIENTED AND CONTEXT
SPECIlC� )N ONE AND THE
SAME฀DOCUMENT�฀ONE฀CAN฀OBSERVE฀DIFFERENT฀MODES฀OF฀ENUNCIATION฀THAT฀DO฀NOT฀
OPPOSE฀MORE฀ THAN฀ THEY฀ABSORB฀EACH฀OTHER�฀BUT฀PROCEED฀ IN฀PARALLEL฀BECAUSE฀
THEY฀ORIENT฀TO฀DIFFERENT฀ENDS฀AND฀ADDRESS฀DIFFERENT฀AUDIENCES�฀4O฀PUT฀IT฀BLUNTLY�฀
SCIENCE฀ LOOKS฀ FOR฀ CAUSES฀ AND฀ LAW�฀ FOR฀ RESPONSIBILITY�฀ 2ESPONSIBILITY฀ NEEDS฀
CAUSES฀IN฀ORDER฀TO฀BE฀ALLOCATED฀TO฀SOMEBODY฀AND฀CAUSES฀ARE฀MORALLY฀LINKED฀TO฀
THEIR฀ OUTCOME�฀ RESPONSIBILITY�฀(OWEVER�฀ CAUSATION฀ AND฀ RESPONSIBILITY฀ ASCRIP

TION฀WORK฀IN฀A฀PARTLY฀AUTONOMOUS฀MANNER�

)N฀FORENSIC฀REPORTS�฀THE฀BODY฀IS฀MADE฀OF฀COMPLEX฀AND฀DIALOGICAL฀INSCRIPTIONS�฀
"Y฀INSCRIPTION�฀)฀MEAN฀THAT฀THERE฀IS฀A฀SERIES฀OF฀TRANSFORMATIONS฀THAT฀LEAD฀FROM฀AN฀
ACTION฀OR฀A฀BODILY฀STATE฀TO฀THE฀EXAMINATION฀OF฀THE฀BODILY฀MARKS฀RESULTING฀FROM฀THIS฀
ACTION฀OR฀STATE฀AND�฀EVENTUALLY�฀TO฀THE฀PRODUCTION฀OF฀A฀DISINCARNATE฀DOCUMENT�฀
THAT฀IN฀TURN฀WILL฀GROUND฀MANY฀MEDICAL฀AND฀LEGAL฀DECISIONS฀USING฀REPORTS฀AS฀AN฀
OBJECTIVE฀BASIS�฀)N฀THIS฀SENSE�฀MEDICO
LEGAL฀REPORTS฀ARE฀BOTH฀A฀GENERALIZATION฀THAT฀
GOES฀FROM฀LIVED฀FACTS฀TO฀WRITTEN฀CONCLUSIONS฀AND฀A฀SPECIlCATION THAT GOES FROM
WRITTEN฀CONCLUSION฀TO฀SOME฀DECISION
TAKING฀INmUENCING REAL COURSES OF ACTION�
4HESE฀INSCRIPTIONS฀ARE฀DIALOGICAL฀IN฀THE฀SENSE฀THAT฀THEY฀RETROSPECTIVELY฀CALL฀BACK฀A฀
SERIES฀OF฀TEXTS฀AND฀FORMER฀UTTERANCES�฀FROM฀THE฀PLAINTIFF�S฀PETITION฀TO฀THE฀RULING�฀VIA฀
POLICE฀REPORT�฀TESTIMONIES฀AND฀LEGISLATIVE฀TEXTS�฀THEY฀ALSO฀PROSPECTIVELY฀ANTICIPATE฀
THE฀FUTURE฀USES฀THAT฀WILL฀BE฀MADE฀OF฀IT฀BY฀MEDICAL฀AND฀LEGAL฀INSTANCES�฀!LL฀THESE฀
TEXTUAL฀ELEMENTS฀MAKE฀UP฀THE฀DOSSIER฀OF฀A฀CASE�฀WHICH฀IS฀ARTICULATED฀AROUND฀A฀
BODY฀DISINCARNATE�฀TEXTUALISED฀AND฀FORMATTED฀FOR฀ITS฀MEDICO
LEGAL฀USAGE�

#)4%$฀7/2+3฀

"!+(4).฀-ICHAIL�฀�����฀4HE฀$IALOGIC฀)MAGINATION�฀!USTIN�฀5NIVERSITY฀OF฀4EXAS฀
0RESS�

"!+(4).฀-ICHAIL�฀�����฀3PEECH฀'ENRES฀AND฀/THER฀,ATE฀%SSAYS�฀!USTIN�฀5NIVERSITY฀
OF฀4EXAS฀0RESS�

"2/7.฀.ATHAN�฀�����฀4HE฀2ULE฀OF฀,AW฀IN฀THE฀!RAB฀7ORLD�฀#AMBRIDGE฀.EW฀
9ORK�฀#AMBRIDGE฀5NIV�฀0RESS�

#)#/52%,฀!ARON�฀�����฀4HE฀3OCIAL฀/RGANIZATION฀OF฀*UVENILE฀*USTICE�฀.EW฀9ORK�฀
*OHN฀7ILEY฀�฀3ONS�฀)NC�

$2%7฀ 0AUL�฀ ET฀ *OHN฀ (ERITAGE�฀ �����฀ i฀!NALYZING฀ TALK฀ AT฀ WORK�฀ AN฀ INTRODUC

TION฀w฀IN฀0AUL฀$REW฀AND฀*OHN฀(ERITAGE฀�EDS�	฀4ALK฀AT฀7ORK�฀)NTERACTION฀IN฀
)NSTITUTIONAL฀3ETTINGS�฀#AMBRIDGE�฀#AMBRIDGE฀5NIVERSITY฀0RESS�

$502%4฀"AUDOUIN�฀�����฀,E฀*UGEMENT฀EN฀ACTION�฀%THNOMÏTHODOLOGIE฀DU฀DROIT�฀
DE฀LA฀MORALE฀ET฀DE฀LA฀JUSTICE฀EN฀³GYPTE�฀'ENÒVE�฀,IBRAIRIE฀$ROZ�
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'!2&).+%,฀ (AROLD�฀ �����฀ i฀@'OOD�฀ /RGANIZATIONAL฀ 2EASONS฀ FOR฀ @"AD�฀ #LINIC฀
2ECORDS฀w฀IN฀2OY฀4URNER฀�ED�	�฀%THNOMETHODOLOGY฀(ARMONDSWORTH�฀0ENGUIN฀
"OOKS฀,TD�

'!2&).+%,฀ (AROLD�฀ �����฀ %THNOMETHODOLOGY�S฀ 0ROGRAM�฀ 7ORKING฀ /UT฀
$URKHEIM�S฀!PHORISM฀ �EDITED฀ AND฀ INTRODUCED฀ BY฀!NNE฀7ARlELD 2AWLS	�
,ANHAM�฀2OWMAN฀�฀,ITTLElELD 0UBLISHERS�

(!24฀ (ERBERT฀ ,�!��฀ �����฀ 4HE฀ #ONCEPT฀ OF฀ ,AW�฀ /XFORD�฀ /XFORD฀ 5NIVERSITY฀
0RESS�
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0RESS�
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+/-4%2฀-ARTHA�฀�����฀i฀,A฀CONSTRUCTION฀DE฀LA฀PREUVE฀DANS฀UN฀INTERROGATOIRE฀DE฀
POLICE฀w฀IN฀"AUDOUIN฀$UPRET฀�DOSSIER฀COORDONNÏ฀PAR	�฀$ROIT฀ET฀3OCIÏTÏ฀�i฀,E฀
DROIT฀EN฀ACTION฀ET฀EN฀CONTEXTE�฀%THNOMÏTHODOLOGIE฀ET฀ANALYSE฀DE฀CONVERSA

TION฀DANS฀LA฀RECHERCHE฀JURIDIQUE฀w	�฀���฀���
���
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�฀+EGAN฀0AUL�
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